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Summary of Facts and Submissions

I. The appeal by opponent 2 lies against the interlocutory
decision of the opposition division concerning
maintenance of European patent No. 2 563 823 in amended
form according to the claims of the third auxiliary
request filed with letter of 22 August 2016 and an

amended description.

IT. A notice of opposition to the patent was filed

requesting revocation of the patent in its entirety.

IIT. The contested decision was based on the claims of the
main request filed with letter of 21 October 2015 and a
first and second auxiliary requests (the latter
auxiliary requests being not relevant for the present
decision) as well as on the claims of the third

auxiliary request filed with letter of 22 August 2016.
Claim 1 of said main request read as follows:

"l. Process for the transition Tl between an ethylene
or a propylene polymerization process carried out in a
polymerization reactor in the presence of a catalyst
al, ethylene or propylene and optionally an olefin co-
monomer Al to produce an ethylene polymer or a
propylene polymer Pl into an ethylene or a propylene
polymerization process carried out in the same
polymerization reactor in the presence of a catalyst
a2, ethylene or propylene and optionally an olefin co-
monomer AZ to produce an ethylene polymer or a

propylene polymer P2 characterised in that

- the reactor is a gas phase fluidised bed reactor;
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- catalyst al and a2 are different and compatible,

and

(i) where a chromium catalyst al is used as the
catalyst for producing P1l, the catalyst a2 for

producing P2 will also be a chromium catalyst;

(ii) i1f a Ziegler-Natta catalyst is used as the
catalyst for producing P1l, the catalyst for producing
P2 will also be a Ziegler-Natta catalyst; and

(iii) if a metallocene catalyst is used as the catalyst
for producing P1l, the catalyst for producing P2 will

also be a metallocene catalyst;

- catalyst al and catalyst a2 are both active and
present in the reactor during at least part of the

transition Tl from Pl to P2; and

- the transition Tl is performed continuously."

Claim 1 of said third auxiliary request differed from

claim 1 of the above main request in that the features

"and further the transition from Pl to P2 comprises a
period during which both fresh catalyst al and fresh

catalyst a2 are fed simultaneously in the reactor;"

were added between "during at least part of the
transition Tl from Pl to P2" and "the transition T1 is
performed continuously" (see end of the wording of

claim 1 of the main request).

Claims 2 and 3 of said third auxiliary request read as

follows:
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"2. Process according to claim 1 wherein the
polymerisation production rate ("R"), defined as the
amount of polymer produced by unit of time (e.g. tons/

hour), must fulfil the following equation

0.55 X RPl < RTl < 1.45 x RPl

wherein Rp; 1s the steady state production rate of the
polymer Pl just before the start of the transition TI1,
and Rpp 1s the production rate of the polymer during

the transition T1."

"3. Process according to claim 2 wherein the
polymerisation production rate must fulfill the

following equation

0.80 X RPl < RTl < 1.20 X RPl "

Claims 4-11 of said third auxiliary request were

dependent on claim 1.

In that decision the following documents were inter

alia cited:

Dl: WO 2011/073368

D2: WO 00/50466

D3: WO 95/26370

D4: WO 96/39450

D6: Direct Synthesis of Linear Low-Density
Polyethylene of Ethylene/l-Hexene from Ethylene
with a Tandem Catalytic System in a Single
Reactor, J. Pol. Sci.: Part A: Polymer
Chemistry, Vol. 42, 4327-4336, 2004

D9: EP 1 182 216

D10: EP 0 798 318

D11: On-line Parameter Estimation in a Continuous
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Polymerization Process, Ind. Eng. Chem. Res.,
1996, 35, 1332-1343

In the contested decision, the opposition division held
inter alia that the operative main request, as well as
the first and second auxiliary requests, were not
inventive starting from either D10 or D11 as closest
prior art. However, the operative third auxiliary
request was found to fulfil the requirements of

Rule 80 EPC, sufficiency of disclosure as well as of
Article 123 (2) and (3), 84, 54 and 56 EPC, whereby the
inventive step was acknowledged starting from either

D10 or D11 as closest prior art.

In respect of the inventive step of the third auxiliary
request, the subject-matter of operative claim 1
differed from the processes according to either

example 1 of D10 or to D11 in the following three
features (see beginning of section 5.4 of the contested

decision):

i) the two catalysts were different but compatible;

ii) the transition was carried out between catalysts of

the same family;

iii) fresh catalysts al and a2 were fed simultaneously
in the reactor for a period of time during the

transition.

The problem effectively solved over either D10 or D11
as closest prior art resided in the provision of an
alternative process for transitioning among similar
polymerisation catalysts (section 5.4 of the reasons of

the decision).
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The process according to claim 1 of the third auxiliary
request was not obvious in the light of D10/D11, even
in combination with any of D2, D3, D4 and/or D9. In
particular, above distinguishing feature iii) was not
disclosed in any of the cited prior art documents
(decision: section 5.4 at the bottom of page 16 and top
of page 17).

Opponent 2 (appellant) lodged an appeal against the
above decision and requested that the decision of the
opposition division be set aside and the patent be
revoked. A referral to the Enlarged Board of Appeal was
requested in case the Board considered that there were
competing/different standards for assessing the

inventive step of an alternative in the Case Law.

In its rejoinder to the statement of grounds of appeal
the patent proprietor (respondent) requested that the
appeal be dismissed (main request) or, in the
alternative, that the patent be maintained in amended
form according to any of the first to third auxiliary
requests filed therewith (these auxiliary requests are
not relevant to the present decision). Also, it was
requested that the appellant's objection of lack of
sufficiency raised for the first time in the statement
of grounds of appeal not be admitted into the

proceedings.

In a communication accompanying the summons to oral
proceedings issued by the Board, issues to be discussed
at the oral proceedings were specified. The following

points were in particular identified:

- In view of the parties' submissions, it would have
to be discussed whether or not it would be

justified for the Board to make use of its power to
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hold the appellant’s objection pursuant to
Article 100 (b) EPC put forward in the statement of
grounds of appeal inadmissible pursuant to

Article 12 (4) RPBA (section 5.2.3 of the communication).

- Considering that the Board did not consider that
there were competing different standards for
assessing the inventive step of an alternative
(here: alternative process to the one of the
closest prior art), it seemed that there was no
need for a referral to the Enlarged Board of
Appeal, as requested by the appellant (see
section 7 of said communication and paragraph
bridging pages 9 and 10 of the statement of grounds
of appeal).

With letter of 19 April 2019 the appellant submitted a
new objection pursuant to Article 123(2) EPC against
the operative main request and requested that the first
to third auxiliary requests filed with the rejoinder to
the statement of grounds of appeal not be admitted into
the proceedings. Also, a new objection of lack of
inventive step based on the combination of D10 with D1

was put forward (see page 5 of said letter).

With letter of 25 April 2019 the respondent filed new
fourth to seventh auxiliary requests (which are not
relevant for the present decision) and requested that
the appellant's objection pursuant to

Article 123 (2) EPC raised in the letter of

19 April 2019 not be admitted into the proceedings.

During the oral proceedings which were held on
3 June 2019 in the presence of all parties, the
appellant withdrew the request submitted in its

statement of grounds of appeal according to which a
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referral to the Enlarged Board of Appeal should be
filed if the Board considered that there were different
standards in the case law for assessing the inventive

step of an alternative.

Also, the objection of lack of inventive step based on
the combination of D10 with D1, which had been put
forward in the appellant's last submission, was not
pursued, whereby it was agreed with the Board that D1
was a prior art pursuant to Article 54 (3) EPC, which
could not be used in the assessment of the inventive

step.

XIT. The appellant's and opponent 1's arguments, as far as
relevant to the present decision, were essentially as

follows:

Main request - Inventive step

(a) It was agreed with the opposition division's
conclusions regarding the selection of either D10
or D11 as closest prior art documents (see

section V above).

(b) The subject-matter of claim 1 of the main request
only differed from the process according to
example 1 of D10 or D11 in that the transition
should comprise a period during which fresh
catalysts al and a2 were fed simultaneously. In
that respect, it was derivable from the information
provided in said example 1 that the process was
carried out continuously and that both catalysts
had to be compatible and to belong to the same
catalyst family. It was further to be taken into
account that the wording of operative claim 1 was

not limited to the sole embodiments (i)-(iii)
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regarding the definition of the catalysts al and a2
and did not impose that polymers Pl and P2 had to
be different.

It was agreed with the opposition division's
conclusion according to which the problem
effectively solved resided in the provision of a
further process for transitioning among similar
polymerisation catalysts. The alleged advantages
referred to by the respondent, in particular during
the oral proceedings before the Board, were neither
supported by any evidence nor in any way surprising
and should, for these reasons, not be taken into

account.

Starting from a process according to either D10 or
D11, it was obvious to solve that problem in view
of the teaching of either D2 or D6. Regarding
example 1 of D10, it had in particular to be taken
into account that there were only two possibilities
to carry out that process: either by feeding both
catalysts simultaneously, as required by operative
claim 1, or one after the other. Choosing one of
only two possibilities was insufficient to confer
an inventive step. It was also to be noted that
various processes for transitioning between
different catalysts were known in the art, as shown
by D2 to D4, D6 and D9 to Dl11. During the oral
proceedings before the Board, the subject-matter of
claim 1 of the main request was further held to be
obvious over the closest prior art in the light of
the teaching of the sentence at page 4, lines 20-21
of D3.

In addition, if the second catalyst a2 was to be

added after the first catalyst al and using the
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same feeding means, it was in practice inevitable
that at least some traces of the first catalyst
would still be present in said feeding means and,
therefore, traces of the fresh catalyst al would be
fed simultaneously with the fresh catalyst a2. In
that respect, none of the documents cited disclosed
to avoid the use of the same feeding means for both

catalysts.

The same standards were to be applied when
assessing sufficiency of disclosure and obviousness
of the solution provided by the operative claims.
Therefore, should the lack of information provided
in the patent in suit in respect of the
simultaneous feeding of catalysts be held to be
sufficient to carry out the process being claimed
in view of common general knowledge, the same
common general knowledge would render the subject-

matter obvious.

In view of the above, the subject-matter of claim 1

of the main request was not inventive.

Admittance of the objections concerning sufficiency of

disclosure and pursuant to Article 123(2) EPC

(h)

The objection concerning sufficiency of disclosure
raised in the statement of grounds of appeal was
directed to operative claims 2 and 3 of the main
request and arose due to the amendments made in the
third auxiliary request dealt with in the contested
decision (operative main request) as compared to
the main request which was held to be not inventive
by the opposition division. The objection was
raised in the statement of grounds of appeal at the

moment it was recognised, when preparing the appeal
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case.

The objection pursuant to Article 123(2) EPC had
only been raised in the appellant's last submission
for the sole reason that it had only been then
firstly recognised. Although that objection had
been filed at a very late stage, it should be
admitted into the proceedings because it was highly

relevant and not complicated to understand.

For these reasons, the appellant's objections
concerning sufficiency of disclosure and pursuant
to Article 123 (2) EPC should be admitted.

The respondent's arguments, as far as relevant to the

present decision, may be summarised as follows:

Main request - Inventive step

(a)

It was agreed with the opposition division's
conclusions regarding the selection of either D10
or D11 as closest prior art documents and the
distinguishing features of operative claim 1 (as
indicated in section V above). In particular there
was no indication in D10 that the titanium
catalysts used in example 1 thereof were compatible
and/or of the same family, as defined in operative

claim 1.

Regarding the formulation of the problem
effectively solved, although no direct comparison
with the closest prior art documents had been done,
it was derivable from the wording of the claim
itself that simultaneous addition of two catalysts

provided some advantages in terms of process
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control.

None of the documents cited in the proceedings
disclosed explicitly the simultaneous addition of
two catalysts as defined in claim 1 of the main
request. To the contrary, it was derivable from the
cited documents that, prior to the patent in suit,
the addition of the first catalyst was stopped
before the addition of the second catalyst was
started. In that respect, the objection of the
appellant based on the combination of D10 with the
sentence at page 3, lines 20-21 of D3 was not only
late-filed but also based on a wrong interpretation
and hindsight. Also, D2 and D6 were not related to
processes for the transition between two polymers

and were prima facie not relevant.

In view of the above, the subject-matter of

operative claim 1 was inventive.

Admittance of the objections concerning sufficiency of

disclosure and pursuant to Article 123(2) EPC

(e)

The objection concerning sufficiency of disclosure
submitted in the statement of grounds of appeal
amounted to a complete different objection than the

one put forward during the opposition proceedings.

In addition, considering that the claims of the
operative main request were identical to the ones
of the third auxiliary request dealt with in the
contested decision, there were no reasons
justifying the filing of an objection concerning
sufficiency of disclosure for the first time in the
statement of grounds of appeal and/or an objection

pursuant to Article 123 (2) EPC only about six weeks
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before the oral proceedings before the Board.

(g) Also, should the objection pursuant to
Article 123 (2) EPC be admitted, it would raise some
new and complicated issues from a procedural point
of view in relation to the exceptions to the rule
against reformatio in peius, whereby the
conclusions drawn in decision G 1/99 (0OJ EPO 2001,
381) would have to be considered. In such a case,
the respondent would request a postponement of the
oral proceedings in order to allow the parties to

have sufficient time to deal with that issue.

(h) For these reasons, the appellant's objections
concerning sufficiency of disclosure raised in the
statement of grounds of appeal and pursuant to
Article 123 (2) EPC raised in their latest written

submission should not be admitted.

The appellant requested that the decision under appeal
be set aside and that the patent be revoked. It further
requested that the first to third auxiliary requests
filed with the rejoinder to the statement of grounds of

appeal not be admitted into the proceedings.

The respondent requested that the appeal be dismissed,
or alternatively that the decision under appeal be set
aside and the patent be maintained on the basis of the
claims of one of the first to third auxiliary requests
filed with the rejoinder to the statement of grounds of
appeal, or of one of the fourth to seventh auxiliary
requests filed with the letter of 25 April 2019. It
further requested that the appellant's objection
concerning sufficiency of disclosure raised in the
statement of grounds of appeal and the appellant's
objection pursuant to Article 123 (2) EPC raised in the
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letter of 19 April 2019 not be admitted into the

proceedings.

The other party (opponent 1) did not present any

requests.

Reasons for the Decision

Main request

1. Inventive step

1.1 Closest prior art

The opposition division’s conclusion according to which
D10 constituted a suitable closest prior art document,
whereby the process according to example 1 of D10
constituted the most promising starting point, is not
contested by the parties. There is no reason for the

Board to deviate from that view.

1.2 Distinguishing features

The parties agreed with the opposition division’s
finding according to which the subject-matter of
operative claim 1 differed from that closest prior art
at least in that it was defined by the fact that the
fresh catalysts al and a2 were fed simultaneously in
the reactor for a period of time during the transition,

which was not disclosed in example 1 of DI10.
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Problem effectively solved

The opposition division’s finding according to which
the problem effectively solved over example 1 of D10
resided in the provision of a further process for

transitioning among similar polymerisation catalysts

was adhered to by the parties.

In that respect, it is agreed with the appellant and
opponent 1 that, in the absence of any comparison
between a process according to operative claim 1 and
the one according to example 1 of D10, an advantage in
terms of control of the process, which was advanced by
the respondent albeit without relying upon these
advantages for the formulation of the problem
effectively solved, was not demonstrated and cannot be
retained by the Board. In particular, the arguments put
forward in appeal by the respondent provide no reason
for the Board to deviate from the conclusion in that
respect already reached by the opposition division

(contested decision: top of page 11).

The Board is further satisfied that it may be derived
from paragraph 86 of the patent in suit (transition
from one catalyst to another one; gradually decreasing
one catalyst and gradually increasing another one) that
the examples of the patent in suit effectively
illustrate the subject-matter of the operative claims,
in particular regarding the simultaneous feeding of
both fresh catalysts al and a2, and, therefore, show
that the problem formulated by the opposition division
is indeed solved by a process according to operative

claim 1.

Under these circumstances, there is no reason for the

Board to deviate from the formulation of the problem
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effectively solved retained by the opposition division

(section 1.3.1 above).

Obviousness

The question remains to be answered if the skilled
person, desiring to solve the problem identified as
indicated in section 1.3.1 above, would, in view of the
closest prior art, possibly in combination with other
prior art or with common general knowledge, have
modified the disclosure of the closest prior art in

such a way as to arrive at the claimed subject matter.

In that respect, the appellant's and opponent 1's
objections were in particular based on the combination
of example 1 of D10 with either D2, D6, D3 or any of
D4, D9 and DI11.

However, it is agreed with the opposition division and
with the respondent that D2 does not deal with a
transition between two different polymers but, to the
contrary, proposes a process which is suitable to avoid
differences in the properties of a given polymer during
its production process (D2: page 1, lines 21-23 and
29-34; page 3, lines 9-18; page 6, lines 14-20; page
21, lines 1-35; page 27, lines 24-32).

In that respect, the Board is further convinced that
operative claim 1 effectively defines that polymers Pl
and P2 must be different, contrary to the appellant’s
view: indeed, although Pl and P2 as defined in
operative claim 1 may be made up from the same
monomers, the wording “Process for the transition
between .. P1 into .. P2..” would not make sense if Pl and
P2 were identical. In addition, the wording of

operative claim 1 at the end of the claims explicitly
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states "transition (Tl) from Pl to P2", which
unambiguously indicates that said transition takes
place between two polymers Pl and P2, and not between
two processes for making polymers Pl and P2 as argued
by the appellant, which also only makes sense if

polymers Pl and P2 are different.

Therefore, the combination of example 1 of D10 with D2
is not obvious per se and, in the Board's view, would
only be contemplated by the skilled person with
hindsight, which is not allowable. For that reason, the
appellant's and opponent 1's objection based on the

combination of example 1 of D10 with D2 is rejected.

D6 deals with a tandem catalyst for producing an
ethylene/l-hexene copolymer from an ethylene stock
monomer as the sole monomer, in which one catalyst of
the tandem combination leads to trimerisation of
ethylene, while the other one leads to copolymerisation
of the hexene thus produced with ethylene (abstract;
section “Conclusions”). Also, D6 neither explicitly
discloses a gas phase fluidised bed reactor, nor is
directed to a “transition” process between two
different polymers. Under such circumstances, the
combination of the teachings of example 1 of D10 and D6
is not per se obvious and would only be contemplated by
the skilled person with hindsight, which is not
allowable. For that reason, the appellant's and
opponent 1's objection based on the combination of

example 1 of D10 with D6 is also rejected.
The objection of the appellant in respect of D3 was
directed to the single sentence at page 4, lines 20-21

of D3, which reads as follows:

"For compatible catalysts, the transition normally
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occurs by interrupting the feed of the first catalyst

while introducing the feed of the second.".

In the Board's view, that sentence would be understood
by the skilled person as meaning that the second
catalyst is first fed when the feeding of the first
catalyst is stopped. Interpreting that sentence as
meaning that the first catalyst is only stopped after
the feeding of the second catalyst has already started,
which means that both catalysts are fed at some stage
simultaneously, as argued by the appellant, would only
be made with hindsight, knowing the solution proposed
by the patent in suit. In that respect, it is
conspicuous that not a single prior art document was
submitted by the appellant to show that a simultaneous
feeding of compatible catalysts during a transition was
effectively usual in the art according to its own
interpretation of the sentence at page 4, lines 20-21
of D3.

In view of the above, the appellant's objection based
on the combination of D10 with D3 is rejected and it is
not necessary for the Board to address the issue of the
late-filing of that objection, which was put forward by
the respondent at the oral proceedings before the

Board.

The appellant argued additionally that feeding a second
catalyst through the same feeding system as the first
catalyst would in practice mandatorily lead to both
catalysts being fed simultaneously (at least for a
limited period of time) since traces of the first

catalyst would always be present in the feeding system.

However, in the absence of any indication in example 1

of D10 that a single feeding system was used for both
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catalysts, that argument cannot succeed. In particular,
the appellant has not shown how the transition between
the catalysts of example 1 of D10 was effectively
carried out and why it would have been obvious to
modify such a process in a manner according to

operative claim 1.

It was also not shown in appeal that there was any
reason for the Board to deviate from the opposition
division's conclusion according to which in all of the
other documents relied upon by the appellant and by
opponent 1 relating to a transition, the feeding of the
first catalyst was interrupted before introducing the
second one (contested decision: top of page 17).
Therefore, there is also no reason for the Board to
arrive at a different conclusion, namely that it was
not shown that the distinguishing feature "fresh
catalysts al and a2 are fed simultaneously in the
reactor for a period of time during the transition"
according to operative claim 1 was obvious in view of
the cited prior art documents. In that respect, the
fact that the solution proposed by operative claim 1 is
one of only two possible alternatives, as argued by the
appellant, does not alter that conclusion because, what
is relevant here, is that the simultaneous feed of both
catalysts al and a2 was not shown to be known in the
art for a polymerisation process as otherwise defined
in objective claim 1. Under such circumstances, the
evidence on file neither allows the Board to conclude
that the feature distinguishing the process being
claimed from the closest prior art is obvious, nor to
deviate from the conclusion reached in that respect by

the opposition division.

In view of the above, at least the distinguishing

feature of operative claim 1 over the closest prior art
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according to which both fresh catalyst al and fresh
catalyst a2 are fed simultaneously in the reactor for a
period of time during the transition, is not obvious in
the light of the prior art documents cited in the
proceedings. Therefore, the arguments provided in
appeal by the appellant and opponent 1 don't render the

subject-matter of operative claim 1 as a whole obvious.

In view of that conclusion, there is no need for the
Board to address in the present decision the issues
related to the nature of the catalysts used in

example 1 of D10, which was in dispute between the
parties (see e.g. features i) and ii) as identified in
section V above). Also, the appellant's and

opponent 1's objection according to which the solution
provided in operative claim 1 had to be obvious in view
of common general knowledge (see section XII f) above)
is, in the absence of further documentary evidence,

rejected.

For these reasons, the subject-matter of claim 1 of the
main request is inventive over D10 as closest prior
art. In the absence of any additional arguments, the
same conclusion also applies to claims 2-11 of the main

request, which are dependent on said claim 1.

A similar objection of lack of inventive step as the
one discussed in section 1.4 starting from example 1 of
D10 as closest prior art was put forward by the
appellant in writing (but not pursued at the oral
proceedings before the Board) starting from D11 as
closest prior art, whereby a process run in a
continuous polymerisation reactor according to Figure 1
and to the paragraph starting with “To start the grade
transition, ..” on page 1333, left hand side of D11 was

chosen as starting point. However, considering that the
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arguments of the parties put forward in that respect
were identical to the ones submitted when starting from
example 1 of D10 as closest prior art, the Board is
bound to arrive at the same conclusion in both cases.
Therefore, the subject-matter of claim 1 of the main
request, and of its dependent claims 2-11, is inventive

over D11 as closest prior art.

For these reasons, the appellant's and opponent 1's

objections pursuant to Article 56 EPC are rejected.

Admittance of the objection concerning sufficiency of

disclosure

The respondent requested that the objection concerning
sufficiency of disclosure submitted by the appellant in
its statement of grounds of appeal not be admitted into

the proceedings.

In that respect, it may be derived from paragraph 5.3
of the reasons of the contested decision that the
opposition division’s decision concerning sufficiency
of disclosure of the third auxiliary request filed with
letter of 22 August 2016, the claims of which are
identical to the claims of the operative main request
defended in the appeal proceedings, was based on the
decision on the same topic taken in respect of the main
request defended in front of the opposition division,
whereby the issue of the feeding rates of catalysts al
and a2 was effectively addressed (page 5 of the

A\

decision, paragraph starting with “i) ..” and paragraph

bridging pages 5 and 6).

However, although the third auxiliary request allowed
by the opposition division was filed about two months

before the oral proceedings before the opposition



- 21 - T 0180/17

division, no separate objection of lack of sufficiency
was raised against it during the opposition
proceedings, in particular not at the oral proceedings

before the opposition division.

In addition, whereas the objections dealt with in the
contested decision were directed to the subject-matter
of claim 1 as defined in the main request then pending,
the objection put forward in the statement of grounds
of appeal concerns the processes according to operative
claims 2 and 3 together with the simultaneous feeding
of catalysts al and a2. In that respect, it was never
shown, not even argued, that the objection put forward
in appeal constituted a direct reaction to the
contested decision. To the contrary, in the Board's
view, said objection constitutes a fresh case, i.e. it
is related to a completely new issue which would
certainly expand the scope of discussion to matters
which have never been addressed during the first

instance proceedings.

Finally, the appellant’s main objection is related to
an alleged lack of sufficient guidance regarding the
feeding rates of catalysts al and a2 in order to ensure
that the requirements in terms of polymerisation
production rate specified in operative claims 2 and 3
be satisfied when both catalysts al and a2 are fed
simultaneously in the reactor (see statement of grounds

of appeal: page 1 to top of page 5).

However, according to EPO case law, an objection of
insufficient disclosure presupposes that there are
serious doubts, substantiated by verifiable facts and
the burden of proof is primarily on the opponent, here
the appellant (Case Law of the Boards of Appeal of the
EPO, gth edition, 2016, II.C.8). Considering that, in
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the present case, there is no evidence on file that
working according to the teaching of paragraphs 85 and
86 of the patent in suit and using conditions usual in
the art do not allow to carry out a process according
to operative claims 2 and 3, the appellant’s objection
is not supported by facts and, therefore, it is

unlikely that it would have succeeded.

Under such circumstances, in the absence both of a
justification for the late filing and of supporting
evidence, the Board finds it appropriate to make use of
its power to hold the appellant’s objection pursuant to
Article 100 (b) EPC put forward in the statement of
grounds of appeal inadmissible pursuant to

Article 12 (4) RPBA.

Admittance of the objection pursuant to
Article 123(2) EPC

The respondent requested that the objection pursuant to
Article 123 (2) EPC submitted by the appellant in its
latest written submission, about six weeks before the
date scheduled to hold the oral proceedings, not be

admitted into the proceedings.

According to the case law, it is a matter for each
party to submit all facts, evidence, arguments and
requests relevant for the enforcement or defence of his
rights as early and completely as possible, in
particular in inter partes proceedings in order to act
fairly towards the other party and, more generally, to
ensure due and swift conduct of the proceedings (Case
Law, supra, IV.E.4.1.2 and 4.2.1).

In the present case, it was not contested by the

appellant that the objection pursuant to
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Article 123 (2) EPC submitted in its last submission is
directed to claims which were already submitted in
writing by the respondent about two months before the
oral proceedings before the opposition division.
Therefore, there are no compelling reasons why said
objection could not have been filed earlier, as indeed
acknowledged by the appellant during the oral

proceedings before the Board.

In addition, the Board agrees with the respondent that
admitting said objection pursuant to Article 123(2) EPC
would complicate the case from a procedural point of
view, in particular as the issues of the exceptions to
the rule against reformatio in peius, see e.g. decision
G 1/99 (0OJ EPO 2001, 381), would have to be taken into
account, which complications are not in line with the
need for procedural economy (Article 13(1) RPBA) and
would, according to the Board, have necessitated to
postpone the oral proceedings in order to provide
sufficient time for the respondent to address that
issue (Article 13(3) RPBRA).

For those reasons, the Board finds it appropriate to
exercise its discretion under Article 13(1) RPBA and
its power under Article 13(3) RPBA by not admitting
into the proceedings the objection pursuant to
Article 123 (2) EPC submitted by the appellant in its

last written submission.

Considering that the appellant's and opponent 1's
objections pursuant to Article 56 EPC against the
respondent's main request are not successful and that
the appellant's objections concerning sufficiency of
disclosure and pursuant to Article 123 (2) EPC are not

admitted into the proceedings, the appeal is to be
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dismissed.

Order

For these reasons it is decided that:

The appeal is dismissed.

The Registrar: The Chairman:
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