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Summary of Facts and Submissions

IT.

ITI.

Iv.

This decision concerns the appeal filed by the
proprietor against the opposition division's
interlocutory decision holding that the opposed
European patent No. 2 430 079 as amended (auxiliary

request 2) complied with the EPC.

With its notice of opposition, the opponent had
requested revocation of the patent in its entirety on
the ground for opposition under Article 100 (a) EPC

(lack of novelty and lack of inventive step).

The documents submitted during the opposition

proceedings included:

D2: EP 1 788 026 Al
D3: WO 2007/149300 Al
D4: JP H11-116799A
D5: WO 2009/067413 Al
D6: DE 695 02 945 T2

Claim 1 as granted reads as follows:

"A composite structure having a surface, which surface
has at least a portion made of a surface polyamide
resin composition, and comprising a fibrous material
selected from non-woven structures, textiles, fibrous
battings and combinations thereof, said fibrous
material being impregnated with a matrix resin
composition wherein the matrix resin composition
encapsulates and embeds the fibrous material so as to
form an interpenetrating network of fibrous material
substantially surrounded by the matrix resin

composition, wherein the surface polyamide resin
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composition is selected from polyamide compositions

comprising a blend of:

a) one or more semi-aromatic polyamides (A), and

b) one or more fully aliphatic polyamides (B) selected
from the group consisting of polyamides containing
repeat units derived from aliphatic dicarboxylic acids
and aliphatic diamines, polyamides containing repeat
units derived from aliphatic aminocarboxylic acids, and

polyamides derived from lactams.”

Claims 2 to 15 as granted depend on claim 1.

The opposition division decided, inter alia, that the
subject-matter of claim 1 as granted (main request) and
auxiliary request 1 lacked novelty in view of documents
D2, D4 and D5, but that the subject-matter of claim 1
of auxiliary request 2 was novel and involved an

inventive step in view of D3 as the closest prior art.

The proprietor (appellant) lodged an appeal against the
opposition division's interlocutory decision. In its
statement setting out the grounds of appeal it
requested that the decision be set aside and the patent
be maintained on the basis of the claims as granted
(main request) or, alternatively, on the basis of
auxiliary request 1, filed by letter of 2

February 2016, or one of auxiliary requests 2 to 5,
filed by letter of 7 March 2017 (auxiliary request 2
being the same as decided upon in the impugned

decision).

The opponent lodged an appeal but did not file the
statement setting out the grounds of appeal, so

hereinafter the opponent is referred to as the
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"respondent". It did not reply to the appellant's

statement setting out the grounds of appeal either.

The appellant's arguments, in so far as relevant for

the present decision, are as follows:

The opposition division was wrong to reject the claims
of the main request for lack of novelty. None of
documents D2, D4 and D5 discloses non-woven structures,
textiles, fibrous battings or combinations of these as
the fibrous material required in claim 1 of the main

request.

Requests

The appellant's requests are those set out above in

point VI.

The respondent did not formulate any request in its

notice of appeal.

Reasons for the Decision

Admissibility of the respondent's appeal

Since the respondent did not file the statement setting
out the grounds of appeal, and the notice of appeal
itself does not contain any grounds, the respondent's
appeal must be rejected as inadmissible pursuant to
Article 108 EPC in conjunction with Rule 101 (1) EPC.
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MAIN REQUEST (claims as granted)

2. Novelty

2.1 The appellant argued that none of documents D2, D4 and
D5 disclosed a composite structure comprising a fibrous
material selected from non-woven structures, textiles
and fibrous battings as required by claim 1 of the main
request. In its opinion, the claimed subject-matter was
therefore novel over each of these documents for this

very reason.

2.2 It is true that none of documents D2, D4 or D5
unambiguously discloses a fibrous material selected
from non-woven structures, textiles, fibrous battings
and combinations of these. These documents disclose
compositions comprising fibres as fillers, yet these
fibres do not necessarily have the structured form of

non-woven structures, textiles or fibrous battings.

The subject-matter of claim 1 of the main request is
thus novel over each of the aforementioned documents.
The same applies to dependent claims 2 to 15 of the

main request.

3. Inventive step

3.1 The opposition division refused the main request on the
sole ground of lack of novelty over documents D2, D4
and D5. The issue of inventive step was not addressed

in relation to the main request.

3.2 However, in the impugned decision the opposition
division decided that the subject-matter of claim 1 of

auxiliary request 2 involved an inventive step



- 5 - T 1886/17

considering D3 as the closest prior art. The board does
not see any reason to depart from the opposition

division's finding that D3 is the closest prior art.

Claim 1 of the main request differs from claim 1 of
auxiliary request 2 in that the feature "wherein the
matrix resin composition and the surface polyamide
resin composition are different”" is not present.

This feature was, however, not considered crucial by
the opposition division in its assessment of inventive
step. The determining factor was that the cited prior
art did not disclose a composite structure having a
surface polyamide resin composition comprising the

blend of polyamides A and B defined in claim 1.

This can be inferred, for example, from the following

passages of the decision under appeal:

"The question to be addressed in this context appears
to be whether the skilled person would be motivated to
consider the blend of polyamides A and B as defined in
claim 1 and claim 13 as a solution for the given
problem." (See page 10, lines 21 to 24 of the

decision.)

"There is no mention in D6 of an overmolding
composition, let alone that the specific blend of
polyamides A and B according to the auxiliary request 2
would lead to an increased adhesion of the overmolding
resin to the composite structure surface. Thus, the 0D
does not see how the disclosure of D6 may provide any
pointer prompting the skilled person to modify the
composite structure of D3 in the sense of the opposed
patent, i.e. to unambiguously derive the composite
structure according to the auxiliary request 2 from the

combined teaching of D3 and D6. The OD is therefore of
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the opinion that the auxiliary request 2 fulfils the
requirements of Article 56 EPC." (See page 10, line 33
to page 11, line 6 of the decision.)

It is clear from these passages that the opposition
division based its conclusion that the invention
claimed in auxiliary request 2 involved an inventive
step on the grounds that D3 did not disclose the
claimed blend of a) one or more semi-aromatic
polyamides (A) and b) one or more fully aliphatic
polyamides (B) and that the cited prior art documents

did not hint at providing any such blend.

Since this same feature also characterises claim 1 of
the main request, the opposition division's inventive

step reasoning applies equally to the main request.

The respondent did not provide any reasons why the
opposition division's reasoning and conclusion might be
wrong, and the board cannot see any either. It is
therefore concluded that the opposition division
correctly assessed the question of inventive step.
Since its reasoning applies equally to the subject-
matter of the main request, this subject-matter
involves an inventive step, so the main request is

allowable.
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Order

For these reasons it is decided that:
1. The decision under appeal is set aside.

2. The patent is maintained as granted.
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