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Summary of Facts and Submissions

IT.

ITI.

Iv.

The appeal of the patent proprietor lies against the
decision of the Opposition Division concerning the
maintenance of the European Patent No. 2446756 in

amended form.

With the statement of grounds of appeal, the appellant
(patent proprietor) requested to set aside the decision
of the Opposition Division and to maintain the patent
as granted (i.e. to reject the opposition) as a main
request, or, in the alternative, to maintain the patent
according to the first or second auxiliary requests
filed therewith. With letter of 31 December 2019 the
appellant filed new first and second auxiliary requests
and requested that the previous first and second
auxiliary requests be renamed third and fourth

auxiliary requests, respectively.

The respondent requested to dismiss the appeal.

With communication of 19 April 2021 pursuant to Article
15(1) RPBA (Rules of Procedure of the Boards of Appeal
OJ EPO 2019, A63) the Board expressed its preliminary
view of the case. In particular, the Board's assessment
was negative for the main request and the first and
second auxiliary requests but positive for the third
auxiliary request. The Board further pointed out that a
decision without oral proceedings could be issued if
the appellant made its third auxiliary request the main

request.

With letter of 15 June 2021 the appellant conditionally

withdrew the main request and the first, second and
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fourth auxiliary requests and made the third auxiliary
request the main request. These amendments of the case
were conditional on the proposal of the Board set out

in the above mentioned communication being implemented.

V. With letter dated 16 June 2021 the respondent
maintained the request to dismiss the appeal and to
uphold the decision of the Opposition Division, but

withdrew the request for oral proceedings.

Oral proceedings scheduled for 28 July 2021 were thus

cancelled.

Reasons for the Decision

1. The main request of the appellant (filed as first
auxiliary request with the statement of grounds of
appeal and renamed third auxiliary request with letter
dated 31 December 2019) differs from the version of the
patent as maintained by the Opposition Division only in
a minor amendment to paragraph 30 of the description in
which the wording "Figures 6, 7 and 8 are not in
accordance with the invention" is replaced by "Figures
6, 7 and 8 are not in accordance with the process of

the invention".

2. The set of claims of the main request being identical
to the set of claims of the version maintained by the
Opposition Division with its decision, the Board has no
power to carry out a judicial review of the claimed
subject-matter since the opponent did not file an
appeal against the interlocutory revision of the

Opposition Division (as acknowledged by the respondent
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in the reply to the statement of grounds of appeal,
page 15, under "AR1").

The respondent did not submit any objections to the
above mentioned amendment to paragraph 30 of the

description.

The Board has neither any objections in this regard.
Indeed, although claims 1 to 13 of the patent as
maintained by the Opposition Division relate to a
process comprising the limitation that the additive 1is
introduced in the container, claim 14 relates to an
apparatus and does not include this limitation.
Accordingly, figures 6, 7 and 8 are only not in
accordance with the process of the invention (rather
than being not in accordance with the invention in
general terms as in the version maintained by the
Opposition Division), as they are in accordance with
the apparatus claim 14 (Article 84 and Rule 42 EPC).

Finally the Board notes that the conditions set out in
the appellant's letter dated 15 June 2021 (see point IV
above) are met and therefore this decision is taken
without oral proceedings and with the appellant's main
request being the first auxiliary request filed with
the statement of grounds of appeal and renamed third

auxiliary request with letter dated 31 December 2019.
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Order

For these reasons it is decided that:

1. The decision under appeal is set aside.

2. The case is remitted to the Opposition Division with
the order to maintain the patent in amended form on the
basis of the following documents:

- description, paragraphs:
- 1-12, 16-29, 31-51, 53, 55-58 as granted,
- 13, 30, 52, 54 as filed with the
statement of grounds of appeal;
- claims 1 to 17 as filed with the statement of
grounds of appeal as the first auxiliary request;

- drawings 1 to 8 as granted.
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