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Summary of Facts and Submissions

I. The opponent and the patent proprietor appealed the
opposition division's decision on the maintenance of
European patent No. 2 318 356 in the form of the third

auxiliary request then pending.

IT. At the oral proceedings before the board on
12 October 2021, objections of lack of novelty and
inventive step of the subject-matter of the main
request and of auxiliary requests 1 to 13, all filed
with a letter dated 23 June 2020, were discussed. The
board concluded that none of these requests was
allowable.

The appellant-patent proprietor withdrew these
requests. The request filed as auxiliary request 14
with a letter dated 23 June 2020 became thus its main

request.

IIT. The appellant-opponent had no objection against the

main request.
IVv. The parties did not object that the case be remitted to
the opposition division for adapting the description to

the claims of the main request.

V. At the end of the oral proceedings, the decision was

announced.

Reasons for the Decision

1. The appeal is admissible.
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The main request was filed as auxiliary request 14 with
a letter dated 23 June 2020, after the summons to oral
proceedings dated 6 February 2020. Its admissibility is
thus governed by Article 13(2) RPBA.

The appellant-opponent requested in writing non-
admission of the request filed as auxiliary request 14.
This objection was however not pursued at the oral

proceedings.

The appellant-patent proprietor argued in its letter of
23 June 2020 and at the oral proceedings before the
board that the main request solved every outstanding

issue. This was undisputed.

Furthermore, the board is satisfied that the claims of
this request (processes of claims 1 to 9 and the
neoisomers of claims 11 and 12 of the claim set found
allowable by the opposition division) were not subject
of the appeal of either the proprietor or the opponent.
Restricting a party's case to such subject-matter is
not considered as an amendment for the regulatory

purposes of Article 13(2) RPBA.

Under these circumstances, the board admits the main

request into the proceedings.

The appellant-opponent confirmed at the oral
proceedings before the board that it had no objection
against this request, and the board sees no basis for

examining the claims of this request on its own motion.

The description contains subject-matter not encompassed
by the claims of the main request. It thus requires
amendment (Article 84 EPC). The board decided to make

use of its discretion to remit the case to the
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opposition division for the description to be adapted

(Article 111 (1)
the remittal.

Order

EPC) . None of the partes objected to

For these reasons it is decided that:

1. The decision under appeal is set aside.

2. The case is remitted to the Opposition Division with

the order to maintain the patent with the following

claims and a description to be adapted thereto:

Claims No.

1 to 11 of the main request, filed as

Auxiliary request 14 with letter dated 23 June 2020.
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