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Summary of Facts and Submissions

IT.

ITI.

Iv.

An appeal was lodged by the patent proprietor and the
opponent against the interlocutory decision of the
opposition division that European patent no. 2 786 139
in amended form and the invention to which it related

met the requirements of the EPC.

The patent proprietor, having duly filed notice of
appeal and paid the required appeal fee, requested that
the decision of the opposition division be set aside
and that the patent be maintained as granted, i.e. that
the opposition be rejected. Oral proceedings were
requested as an auxiliary measure. Thereafter, the
patent proprietor did not file any statement of grounds
of appeal, but withdrew the appeal before expiry of the
time limit for filing that statement. Accordingly, its
appeal fee was reimbursed in full in accordance with
Rule 103 (1) (b) EPC.

The opponent, in its statement of grounds of appeal,
argued why the decision of the opposition division was
not correct and submitted a number of documents. The
opponent requested that the decision of the opposition
division be set aside and the patent be revoked in its
entirety. Oral proceedings were requested as an

auxiliary measure.

In reply to the opponent's appeal, the patent
proprietor stated that it withdrew the approval of the
text in which the patent was granted or amended,
confirmed that it would not be submitting an amended

text, and requested the revocation of the patent.
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Reasons for the Decision

1. The opponent's appeal complies with the requirements of
Article 108 EPC and the provisions referred to in
Rule 101 EPC and is therefore admissible. Hence, the
withdrawal of the appeal by the patent proprietor did
not terminate the appeal proceedings. Due to the
withdrawal of its appeal, the patent proprietor lost
its status as an appellant but remained party to the

proceedings under Article 107 EPC.

2. Pursuant to Article 113(2) EPC the European Patent
Office shall examine, and decide upon the European
patent application or the European patent only in the
text submitted to it, or agreed, by the applicant or
the proprietor of the patent.

2.1 Since the patent proprietor withdrew the approval of
the text in which the patent was granted or held
allowable by the opposition division and confirmed that
it would not be submitting an amended text, there is no
text of the patent on the basis of which the board can

consider compliance with the requirements of the EPC.

2.2 Accordingly, in line with established case law of the
boards of appeal based on inter alia decision T 73/84
(OJ EPO 1985, 241), the patent is to be revoked. There
are also no remaining issues that would have to be

dealt with by the board in the present appeal case.

3. Revocation of the patent complies with the requests of
both parties and the present decision can therefore be

taken without holding oral proceedings.
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Order

For these reasons it is decided that:

1. The decision under appeal is set aside.

2. The patent is revoked.
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