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Summary of Facts and Submissions

IT.

IIT.

Iv.

VI.

VITI.

European patent No. 1 838 275 was granted on the basis

of a set of 17 claims.

An opposition was filed against the granted patent
under Article 100 (a) and (b) EPC on the grounds that
its subject-matter lacked novelty and inventive step,

and was not sufficiently disclosed.

The present appeal lies from the decision of the
opposition division to reject the opposition (Article
101 (2) EPC).

The opponent (hereinafter the appellant) filed an

appeal against said decision.

In its reply to the statement of grounds of appeal
dated 6 December 2019, the patent proprietor
(hereinafter the respondent) requested to dismiss the
appeal and to uphold the decision of the opposition
division and maintain the patent as granted. As an
auxiliary measure, the respondent requested to maintain
the patent on the basis of one of auxiliary requests
1-4 filed with the letter of 10 December 2018. Oral

proceedings were also requested.

The board summoned the parties to oral proceedings.

In a letter dated 10 December 2021 sent in response to
the summons to attend the oral proceedings, the
respondent withdrew its approval of the text in which
the patent was granted. The respondent further withdrew
all pending requests filed with the reply to the
appeal.
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VIII. Oral proceedings scheduled for 22 March 2022 were
cancelled by the Board.

Reasons for the Decision

1. Under Article 113(2) EPC, the European Patent Office
shall examine and decide upon the European patent only
in the text submitted to it, or agreed, by the
proprietor of the patent. This principle has to be
observed also in opposition and opposition appeal

proceedings.

2. The respondent, by withdrawing approval of the text of
the granted patent and withdrawing all pending claim
requests, has withdrawn its approval of any text for
maintenance of the patent. Since the text of the patent
is at the disposition of the patent proprietor, a
patent cannot be maintained against the patent
proprietor's will. There is therefore no text of the
patent on the basis of which the Board can maintain the

patent.

3. Thus, a substantive requirement for maintaining the
patent is lacking and the proceedings are to be
terminated by a decision ordering revocation, without
examination as to patentability (Case Law of the Boards
of Appeal of the European Patent Office 9th edition,
2019, 1IV.D.2).



Order
For these reasons it is decided that:

1. The decision under appeal is set aside.

2. The patent is revoked.
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