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Summary of Facts and Submissions

IT.

IIT.

Iv.

The appeal was filed by the appellant (opponent)
against the decision of the opposition division to
reject the opposition filed against the patent in suit

(hereinafter "the patent").

The opposition division rejected the opposition. The
opposition division decided that:

(1) The subject-matter of claims 1 and 12 was novel
over D4 (EP 2727828 A2) and D5 (US 2014/0014768 Al).

(2) The subject-matter of claims 1 and 12 involved an
inventive step inter alia over D10 (US 5310138) in
combination with D1 (US 5558299), D5, or common general
knowledge.

Oral proceedings were held before the Board on
11 January 2022.

The appellant (opponent) requested that the decision
under appeal be set aside and that the patent be

revoked.

The respondent (patent proprietor) requested that the
appeal be dismissed or, in the alternative, that the
patent be maintained on the basis of one of the
auxiliary requests 1-4 filed in opposition proceedings
with letter dated 14 June 2018 or auxiliary request 5
filed in opposition proceedings with letter dated

21 March 2019.

Independent claims 1 and 12 of the main request

Claim 1 of the main request reads:
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A folding wing (130; 400) comprising:

a fixed section (220; 404);

a folding section (210; 402);

a latch system (410; 510) for latching the folding
section (210; 402) to the fixed section (220; 404),
including a plurality of latch pins (420; 520; 600),
and

a corresponding plurality of non-backdriveable
mechanical latch pin actuators (430; 530; 610) for
extending the latch pins (420; 520) to engage the
folding section (210; 402),

whereby the folding section (210; 402) is hinged to the
fixed section (220; 404) at a hinge line;
characterized in that the latch pins (420; 600) are in

line and are oriented parallel to the hinge line.

Claim 12 of the main request reads:

A method comprising locking a folding section (210;
402) of a folding wing according to claim 1 to a fixed
section (220; 404), including using a non-backdriveable
roller screw (630) to extend a latch pin (420; 520;
600) into the folding section (210; 402).

Reasons for the Decision

1. Inventive step of the main request - Articles 100 (a)
and 56 EPC

The appellant only contested the appealed decision
regarding inventive step starting from D10 in
combination with D1 or D5. The Board confirms the

finding of the opposition division.

1.1 Leaving aside whether in D10, the worm gear 112 (see

figure 7) can be considered as a non-backdriveable
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mechanical latch pin actuator, the subject-matter of
claim 1 differs from D10 at least in that the latch
pins are in line and oriented parallel to the hinge

line.

The appellant argued that the third and fourth latch
pins (18) from the left in figure 2 of D10 were in line
and that the only difference between the subject-matter
of claim 1 and D10 was that the latch pins were

oriented parallel to the hinge line.

It is established case law that for a feature solely
shown on a drawing to be directly and unambiguously
disclosed, not only should the structure of the feature
be shown sufficiently clearly in the drawing, but also
the technical function achieved should be derivable
(see Section I.C.4.6 of the 9th edition of the Case Law
of the Board of Appeal).

Figure 2 of D10 does not show clearly that the latch
pins are in line. In fact in figure 2 of D10, the latch
pins follow the curved lower surface of the wing, which
can be best seen with the latch pins positioned at the
ends of the wing (first and last latch pins) where the
lower surface of the wing has a higher curvature.
Furthermore, the description is silent on the alignment
of the latch pins. Under these circumstances it cannot
be derived directly and unambiguously from figure 2 of
D10 that the latch pins are in line as alleged by the
appellant.

Additionally as mentioned by the respondent it is
rather artificial to separate the fact that the latch
pins are in line from the fact that the latch pins are
oriented parallel to the hinge line. These two features
should be read together, requiring de facto that the

latch pins are coaxial along a line parallel to the
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hinge line. These two features cannot be considered as
structurally and functionally independent as the

appellant did.

Regardless of whether the problem to be solved by the
latch pins being "in l1ine and oriented parallel to the
hinge Iine'" is to provide a simpler and more reliable
latch pin system as argued by the respondent or whether
it is to provide an alternative orientation of the
latch pin of D10 as argued by the appellant, the
skilled person would not combine the teaching of D10
with the teaching of D1 or D5 as the latch systems of
these documents are incompatible. Their respective way
of functioning and their implementation in the foldable
wings are very distinct. In any case, even when
combining the teaching of D10 with either D1 or D5, the
skilled person would not arrive at the subject-matter

of claim 1.

The appellant argued that the skilled person had the
same level of skill for assessing inventive step and
sufficiency of disclosure. The skilled person could
carry out the present invention although the disclosure
of the patent was very schematically and did not
indicate any size of the actual arrangements or how the
arrangements interacted with all the other internal
elements in an aircraft wing. Furthermore two different
arrangements were disclosed in the patent, one with the
latch pins parallel to the hinge line (figures 4A, 4C)
and one with the latch pins perpendicular to the hinge
line (figure 5) without the wing structure or the
aerofoil shape. Therefore, the skilled person, who
could put the claimed invention into effect, must be
assumed to have the ability to make the same routine
engineering choices when combining the teaching of the

prior art documents.
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The skilled person would consider D1 when trying to
solve the technical problem of providing an alternative
latch pin orientation to that shown in D10. D1
disclosed a folding wing arrangement similar to that
shown in D10, with the latch pins in line and oriented
parallel to the hinge line. Therefore, the skilled
person would find it obvious to apply this teaching of
D1 to the arrangement shown in D10. The skilled person
would have to adjust the size and the spacing of the
latch pins in D10, and this was within the ability of
the skilled person.

Starting from D10 and in view of the problem to be
solved, namely to provide an alternative orientation of
the latch pins, the skilled person would only take from
D1 the teaching that the pins can be in line and
oriented parallel to the hinge and apply it to D1O0.

The Board does not agree. While the figures of the
patent may be schematic and require from the skilled
person knowledge in the field of mechanics and
aeronautic to implement the invention, the skilled
person with these same skills would recognise that the
arrangements of the folding wings of D10 and D1 are
very distinct in the way the two parts of the wings are
connected and in the way they are locked.

D10 discloses on the one hand a folding wing in which
the hinge is placed at the top side of the wing, and
the latch pins are oriented perpendicular to the lower
side of the wing and will only be locking the two parts
of the wing when they are deployed.

On the other hand D1 discloses a folding wing in which
the hinge is placed in the middle of the wing, and the

latch pins are in line and oriented parallel to the
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hinge line and will lock the two parts of the wing when
they are both deployed and folded.

Furthermore the ways the latch pins are actuated in D10
and in D1 are also very different. While several
actuators are used in D10, only one actuator is
necessary to push the pin and the ball bearings in D1.
The skilled person starting from D10 would therefore

not apply the teaching of D1 to DIO0.

But even if the skilled person would consider applying
the teaching of D1, s/he would not only take the
orientation of the latch pins in isolation, without
considering the whole teaching of D1. Indeed the
skilled person would consider the disclosure of D1 in
its entirety without arbitrarily isolating the
orientation of the latches from their context, and this
would require extensive and non-obvious changes to be

made to the folding wings of D1O0.

Finally, utilising the hinge assembly of D1 in the

system of D10 would not result in the claimed subject-
matter as a single actuator is provided in D1 (figure
5, column 5, lines 35-48), whereas claim 1 requires a

plurality of latch pin actuators.

Acknowledging that D5 did not explicitly and clearly
disclose that the latch pins were oriented such that
they were exactly in line and parallel to the hinge
line, the appellant argued that the skilled person
would find it obvious to use the teaching of D5 to
provide latch pins that were at least approximately in
line and parallel to the hinge line. Such an
arrangement would fall within a reasonable
interpretation of the scope of claim 1. The appellant
concluded that claim 1 lacked an inventive step over

D10 in combination with D5.
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1.2.4 Considering figure 6 of D5, showing latch pins 614 on
either side of the wing, it is evident that they are
not in line. The latch pin on the left of figure 6 1is
farther away from the hinge line than the latch pin on
the right side. Therefore even if the skilled person
would combine the teaching of D10 with D5, s/he would
not arrive at the subject-matter of claim 1. Claim 1
does not require that the latch pins are
"approximatively" in line, but requires that they are
in line and oriented parallel to the hinge line,
resulting in the latch pins being at the same distance

from the hinge line.

1.3 As the subject-matter of claim 1 involves an inventive
step starting from D10 in combination with D1 or D5,
the method claim 12 comprising locking a folding
section of a folding wing according to claim 1 to a
fixed section likewise involves an inventive step

starting from D10 in combination of D1 or Db5.

Order

For these reasons it is decided that:

The appeal is dismissed.
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