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Summary of Facts and Submissions

IT.

IIT.

Iv.

VI.

The appeal lies from the decision of the opposition
division to maintain the opposed patent in amended form
on the basis of the proprietor's "auxiliary request I".
Given the opposition division's positive assessment of
that auxiliary request, there was no need to examine

"auxiliary request II".

The appellant (opponents) requested with the statement
of grounds of appeal that the appealed decision be set
aside and that the patent be revoked.

The respondent (patent proprietor) requested with the
written reply to the appeal that the appeal be
dismissed. The claims of the patent as granted are not
part of the present appeal since the patent proprietor
did not file an appeal against the opposition

division's decision.

The parties were summoned to oral proceedings before
the board. A communication was issued under

Article 15(1) RPBA 2020 including the board's negative
preliminary opinion concerning inventive step

(Article 56 EPC).

In a written reply to the board's communication, the
respondent indicated that it would not be attending the
arranged oral proceedings. The respondent also withdrew

the claim requests mentioned in point I above.

Subsequently, the oral proceedings were cancelled.
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Reasons for the Decision

1. After the parties were summoned to oral proceedings,
the respondent indicated that it would not attend the
oral proceedings (see point V above). Such a
declaration is normally treated as being equivalent to
a withdrawal of the request for oral proceedings,
thereby obviating the need for oral proceedings. Given
that the board does not consider the conduct of oral
proceedings to be expedient either (cf. Article 116(1)
EPC), the decision is handed down in written

proceedings (Article 12(8) RPBA 2020).

2. The requirement of Article 78(1) (c) EPC that a European
patent application should contain one or more claims
also becomes applicable when a deciding body is to
examine and decide upon a patent in amended form. It is
therefore one of the requirements of the Convention
within the meaning of Article 101 (3) (a) and (b) EPC
that the deciding body should take into account.

3. In the present case, the text of the patent as amended
that was submitted by the patent proprietor under
Article 113 (2) EPC does not encompass any claims (see

point V above).

4. This means that the opposed patent and the invention to
which it relates does not meet at least one of the
requirements of the EPC. Hence, the appeal proceedings
are to be terminated (see e.g. T 73/84, 0J EPO 1985,
241 and T 186/84, 0J EPO 1986, 79) and the patent is to
be revoked under Article 101 (3) (b) EPC.



Order

T 0549/20

For these reasons it is decided that:

1. The decision under appeal is set aside.

2. The patent is revoked.

The Registrar:

B. Briuckner
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