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Summary of Facts and Submissions

IT.

IIT.

Iv.

The patent proprietor filed an appeal against the
decision of the opposition division to revoke the

patent.

Oral proceedings before the Board took place on
29 February 2024.

The appellant (patent proprietor) requested that the
decision under appeal be set aside and that the patent

be maintained as granted.

Respondents 1 and 2 (opponents 1 and 2) requested that
the appeal be dismissed.

The following document is referred to in this decision:

Dle WO 2006/017358 Al, parent application as published

Claim 1 of the main request reads as follows:

"A method for self-diagnosis of a continuous analyte

sensor, the method comprising:

receiving a stream of sensor data from a continuous
analyte sensor, the stream comprising at least one
sensor data point; converting the sensor data into
calibrated data using a conversion function; performing
a self-diagnostic test on the sensor data or the
calibrated data; and setting in response to the result
of the self-diagnostic test a mode of operation of the
continuous analyte sensor, the setting a mode of
operation comprising setting a mode selected from the

group consisting of a start-up mode, the start-up mode



VI.

-2 - T 1431/20

comprising determining a new conversion function, a
normal mode, the normal mode comprising continuously
converting and displaying sensor data, and a suspended
mode,

the suspended mode comprising suspending the continuous

conversion or the display of sensor data."

The arguments of respondent 1 may be summarized as

follows:

Main request - claim 1 - added subject-matter

Paragraphs [0330] to [0345] of Dle did not provide a
clear and unambiguous disclosure for granted claim 1.
The combination of features of claim 1 resulted in a
non-disclosed technical teaching, because the selection
of a certain mode (start-up mode, normal mode and
suspended mode) was not originally disclosed "in
response to the result of the self-diagnostic

test" (i.e. in response to a single result of a single

self-diagnostic test).

Claim 1 combined the features of paragraphs [0330],
[0336], [0338], [0339], [0341]1, [0342], [0344] and
[0345]. The claimed combination was a result of cherry-
picking some of the features disclosed in paragraphs
[0330] to [0345], while others, i.e. the features of
paragraphs [0331] to [0335], [0337], [0340] and [0343],
were not selected. This particular combination could
not be derived directly and unambiguously from the

parent application as filed.

Paragraphs [0330] and [0336] did not disclose that the
mode of operation was set in response to the result of
the self-diagnostic test. Furthermore, the detailed

description at paragraphs [0663] to [0686] and Figures
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18 and 19 did not disclose that the start-up mode and
the normal mode were set in response to the result of

the self-diagnostic test, but based on other criteria.

Moreover, according to claim 1 all transitions from one
specific mode to one of the other two modes were
possible in response to a single test result of a
single self-diagnostic test based on the sensor data or
calibrated data. However, not all transitions from one
specific mode to either one of the other two modes were
originally disclosed. For instance, the transition from
the start-up mode to the suspended mode was not
disclosed at all in paragraphs [0680] to [0686].

Furthermore, the feature that a new conversion function
was determined during the start-up mode was not
originally disclosed. Paragraph [0339] only generally
mentioned that "a conversion function" was determined,

but not necessarily a new conversion function.

Hence, claim 1 included subject-matter extending beyond
the content of the parent application as filed,

contrary to the requirements of Article 76 (1) EPC.

Main request - dependent claims - added subject-matter

The features of granted claims 2 to 6 had only been
disclosed in context with a transition from the normal
mode to the suspended mode, but not in context with a
change from the suspended mode to the normal mode, and
neither in context with a change from the start-up mode

to the normal mode.

According to claim 1, a start-up mode of operation
could be set "in response to the result of the self-

diagnostic test", whereas according to claim 7 a start-
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up mode of operation could be set "in response to a
sensor initialization". These two different procedures

were not disclosed in combination.

Claim 8 defined setting the normal mode after having
determined a new conversion function during the start-
up mode. This was in contradiction to a change from the
start-up mode to the normal mode "in response to the
result of the self-diagnostic test on the sensor data
or the calibrated data". Furthermore, claim 8 referred
to "the new conversion function”". This link to the new
conversion function mentioned in claim 1 was not

disclosed in the parent application.

The features of granted claims 9 to 12 were only
disclosed in context with the embodiment of Figure 19,
but not in context with the feature combination of
granted claim 1 which was in contradiction to the
embodiment of Figure 19. In particular, the features of
granted claims 9 to 12 were not disclosed in paragraphs
[0330] to [0345].

Hence, all dependent claims included added subject-

matter.

The arguments of respondent 2 may be summarized as

follows:

Main request - claim 1 - added subject-matter

Paragraphs [0330]-[0345] did not relate all to "the
same" embodiment. Due to the use of the indefinite
article "a" or "an", the wording of the paragraphs
rather suggested that they were to be taken
independently of one another. Hence, the combination of
the features of paragraphs [0330], [0336], [0338],
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[0339], [0341], [0342], [0344] and [0345] in claim 1
was an arbitrary selection of seven out of fifteen

paragraphs.

On the other hand, if paragraphs [0330]-[0345] related
to one single embodiment, the failure to include the
features of paragraphs [0331]-[0335], [0340] and [0343]
in the claim amounted to an unallowable intermediate

generalization.

Paragraphs [0615], [0653] to [0655], [0673], [0675],
[0678], [0680] to [0682] and [0685] did not disclose
the claimed combination either. In particular, the
selection of one mode out of three, in response to the
result of the (single) self-diagnostic test was not
disclosed. Such a selection could not be derived from
Figure 19 either. Fig. 19 disclosed a mode being set
after a self-diagnostic test, but it did not directly
and unambiguously disclose a mode being set in response

to the result of a self-diagnostic test.

Moreover, claim 1 encompassed all possible transitions
between the modes. However, in the description of the
parent application there was, for instance, no
disclosure of selecting the start-up mode at a time
when the system was already in the start-up mode.
Hence, claim 1 encompassed undisclosed transitions from

one mode to another.

Paragraph [0339] disclosed a start-up mode that
comprised determining a conversion function, but the
limitation to it being a "new" conversion function was

absent.

Consequently, claim 1 did not meet the requirements of
Article 76(1) EPC.
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Main request - dependent claims - added subject-matter

Claim 3 recited evaluating "a rate of rate of change"
of the calibrated data or sensor data, whereas
paragraph [0332], on which this amendment should be
based, disclosed evaluating "a rate of acceleration" of
the data. Acceleration was a second derivative with
respect to time, while claim 3 encompassed a second
derivative with respect to any variable. Hence, claim 3

constituted an undisclosed generalization.

Claims 9 to 12 were said to be based on paragraphs
[0667] and [0671], along with Fig. 18. However, these
paragraphs included additional features which were not
claimed, resulting in an unallowable intermediate
generalization. Furthermore, claim 11 did not correctly

reflect the disclosure of paragraph [0673].

Hence, claims 3 and 9 to 12 included added subject-
matter, contrary to Articles 76 and 123 (2) EPC.

The arguments of the appellant may be summarized as

follows:

Main request - claim 1 - added subject-matter

Paragraphs [0330], [0336], [0338], [0339], [0341],
[0342], [0344] and [0345] of the parent application
could be considered an ample basis for claim 1. All
these paragraphs related to the thirty-seventh aspect

and were not mutually exclusive.

The step of setting a mode of operation from a group
consisting of a start-up mode, a normal mode and a

suspended mode was literally disclosed in paragraph
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[0336] which was dependent on paragraph [0330]. The
person skilled in the art would inherently derive from
paragraph [0330] that the mode of operation was set in
response to the self-diagnostic test. Paragraphs
[0338], [0341] and [0344] supported this, while
paragraphs [0339], [0342] and [0345] related to details
of each of the possible modes. Hence, the claimed
combination of features was not an arbitrary selection

among a large number of possible combinations.

Furthermore, Figure 19 and the corresponding paragraphs
[0675] to [0682] also disclosed that the mode of
operation was set in response to the selected self-
diagnostic test. This was made clear by the arrow in
Figure 19 pointing from the self-diagnosis test to
setting the mode of operation. Paragraph [0680] related
to the three modes, which were further exemplified in
paragraphs [0681], [0682] and [0686].

On reading paragraph [0336], the person skilled in the
art would have appreciated that each of the modes
inherently had to be available to be set in response to
the result of the self-diagnostic test. It was
technically meaningless that only one mode of operation
was available in response to the result of the self-

diagnostic test.

Furthermore, the wording of claim 1 did not imply that
all possible transitions were possible between the
three different modes. Hence, it was not necessary that
the parent application disclosed every possible

transition from one mode to another.

As to the term "new conversion function", the parent
application provided numerous references to the

conversion function being recalculated or reinitialised
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(e.g. paragraphs [0681] and [0653] to [0655]). Hence,
this expression was directly and unambiguously

disclosed in the parent application as filed.

Hence, claim 1 did not contravene the requirements of
Article 76(1) EPC.

Main request - dependent claims - added subject-matter

Support for the features of claims 2 to 8 could be
found at paragraphs [0331], [0332], [0333], [0334],
[0335], [0337] and [0340].

The amendment from "rate of acceleration" as per the
terminology of paragraph [0332] of the parent
application as filed to "rate of rate of change" of
granted claim 3 had been made to address a clarity

objection raised by the examining division.

Paragraph [0681] of the parent application as filed
directly and unambiguously disclosed the start-up mode
being set in response to a result of the self-
diagnostic test, as defined in claim 1, and/or as a
result of sensor initialization, as defined in claim 7.
Paragraph [0681] of the parent application as filed
also disclosed setting the normal mode after having
determined a new conversion function. There was no
contradiction with claim 1 requiring that the normal

mode was set in response to the self-diagnostic test.
Support for the features of claims 9 to 12 could be
found at paragraphs [0667], [0671], [0673] and [0672]

and Figure 18 of the parent application as filed.

Hence, the dependent claims also met the requirements
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of Article 76(1) EPC.

Reasons for the Decision

1. Subject-matter of the patent

The present patent relates to a sensor system, for
instance for transcutaneous measurement of glucose in a

host.

The sensor system may comprise a transcutaneous sensor
32 extending from a mounting unit 14 into the skin of
the host (e.g. Figures 11B and 14). The mounting unit
may have an electronics unit 16 with a processor

providing programming to process data streams.

The claims of the patent relate to a method for self-
diagnosis of a continuous analyte sensor to determine
accuracy, reliability and/or clinical acceptability of
the sensor data (paragraphs [0284] to [0300] and [0306]
to [0307] and Figures 18 and 19 of the patent). In
particular, claim 1 as granted relates to a method

comprising (in essence)

- receiving a stream of sensor data from the sensor,

- converting the sensor data into calibrated data using

a conversion function

- performing a self-diagnostic test on the sensor data

or the calibrated data, and

- setting in response to the result of the self-
diagnostic test a mode of operation of the continuous

analyte sensor, setting a mode of operation comprising
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setting a mode selected from the group consisting of

- a start-up mode, the start-up mode comprising
determining a new conversion function,

- a normal mode, the normal mode comprising
continuously converting and displaying sensor data, and

- a suspended mode, the suspended mode comprising
suspending the continuous conversion or the display of

sensor data.

Main request - claim 1 - added subject-matter

The application is a divisional application of European
patent application 05771643.3, published as WO
2006/017358 Al under the PCT (Dle). The description of
the parent application and the present application as

originally filed are identical.

The Board agrees with the appellant that paragraphs
[0330], [0336], [0338], [0339], [0341], [0342], [0344]
and [0345] of the parent application Dle provide direct
and unambiguous support for claim 1. In particular, the
person skilled in the art would directly and
unambiguously derive from paragraph [0330] that the
step of setting a mode of operation of the continuous
analyte sensor is performed in response to a result of
the self-diagnostic test. Paragraph [0336] referring
back to the setting of a mode of operation recited in
paragraph [0330] discloses the three available modes
one of which is selected according to the test result.
Paragraphs [0338], [0341] and [0344] support what the
person skilled in the art already derives from
paragraph [0330], namely, that the respective mode is
set in response to the result of the self-diagnostic
test. In addition, paragraphs [0339], [0342] and [0345]
relate to details of each of the possible modes. Hence,

the claimed combination of features is not an arbitrary
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selection among a large number of possible
combinations. It was rather the result of a logical
limitation of the disclosure of paragraph [0330] in
view of further defining the modes of operation in the

subsequent paragraphs.

Furthermore, Figure 19 and the corresponding paragraphs
[0675] to [0686] of Dle also disclose that the mode of
operation is set in response to the selected self-
diagnostic test. At paragraph [0678], block 286 of the
flow chart of Figure 19, i.e. the operation of the
self-diagnostics module, is described. From this block
an arrow is drawn towards block 288, relating to the
mode determination module described at paragraph
[0680]. Hence, it is clear that the mode is set in
response to the result of the self-diagnostic test.
Finally, paragraphs [0681], [0682] and [0686]
explicitly disclose that the start-up mode, the normal
mode and the suspended mode are set in response to a

result of the self-diagnostic test.

As to the objection that not all the possible
transitions between the three different modes were
disclosed in the parent application, the Board
considers that claim 1 does not disclose that all
transitions between the modes must be possible. Claim 1
merely defines that a self-diagnostic test is performed
and that, in response to the result of this test, a
mode of operation is set. Hence, for different tests
different modes, selected from the group of three
modes, can be set. As mentioned at paragraph [0680],
the setting of a mode of operation includes that the

sensor remains in the mode in which it previously was.

Both respondents argued that the term "new conversion

function" was not disclosed in the application as
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originally filed. However, in the Board's view, the
expression "a conversion function" used in paragraph
[0339] encompasses both the first conversion function
(which is determined upon initialisation of the sensor
system) and a new conversion function (which is

determined after a re-calibration).

Furthermore, the Board agrees with the appellant that
the description includes ample references to re-
calculation of the conversion function in the start-up
mode. This re-calculated conversion function is the new

conversion function according to the claim wording.

Therefore, claim 1 does not extend beyond the content
of the parent application as filed. The requirements of
Articles 76(1) and 123 (2) EPC are met.

Main request - dependent claims - added subject-matter

The Board agrees with the appellant that support for
claims 2 to 8 can be found in paragraphs [0331] to
[0335], [0337] and [0340], respectively. As mentioned
above, claim 1 does not require that every possible
transition from one mode to another must be possible.
Hence, the fact that the self-diagnostic tests
specified in claims 2 to 6 were disclosed in context
with a transition from the normal mode to the suspended

mode, does not add subject-matter.

The replacement of the term "rate of acceleration”" with
"rate of rate of change" in claim 3 does not add
subject-matter since it is clear, in context, that
"rate of change" is a derivative with respect to time.
Hence, "rate of rate of change" can be considered

equivalent to "rate of acceleration".
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Dependent claim 7 does not require that the start-up
mode can exclusively be set in response to a sensor
initialisation. It merely specifies a further criterion
for setting the start-up mode. This is in accordance
with paragraph [0681] of Dle stating that the start-up
mode is set in response to the self-diagnostic test

and/or in response to a sensor initialisation.

Likewise, claim 8 does not require that the normal mode
is only set after a new conversion function has been
determined, but specifies a criterion for setting the
normal mode, in addition to being set in response to a
self-diagnostic test. It is noted that claim 1 does not
require that the normal mode is set when the system was
in the start-up mode before. There is therefore no

contradiction between claims 1 and 8.

The use of the definite article "the" in connection
with the conversion function in claim 8 instead of "a"
as in paragraph [0340] of the parent application does
not result in a contradiction between claims 1 and 8
either. The (new) conversion function is already

defined in claim 1.

Claims 9 to 12 are based on paragraphs [0667] and
[0671] to [0673], as put forward by the appellant.

The Board does not see any contradiction between the
feature combination of claim 1 and the embodiment of
Figure 19, to which these paragraphs refer.
Furthermore, the Board does not agree with respondent 2
that the feature combination of claims 9 to 12
constitutes an unallowable intermediate generalisation,
since the additional features mentioned in paragraphs
[0667] and [0671] to [0673] are presented as optional.

The wording of claim 11 is equivalent to the
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corresponding wording in paragraph [0673].

3.6 Hence, the dependent claims of the patent as granted do

not include added subject-matter.

4. It follows from the above considerations that the
ground for opposition under Article 100 (c) EPC does not

prejudice the maintenance of the patent as granted.

5. Remittal to the department of first instance

5.1 During opposition proceedings, both respondents had
raised further objections as to insufficiency of
disclosure, lack of novelty and lack of inventive step,
none of which had been considered in the impugned
decision. Hence, in respect of these issues, there is

no decision to be reviewed.

5.2 In view of the primary object of the appeal proceedings
to review the decision under appeal in a judicial
manner (Article 12(2) RPBA), there are special reasons
within the meaning of Article 11 RPBA for remitting the
case to the opposition division for further prosecution
under Article 111(1) EPC.

Order

For these reasons it is decided that:

1. The decision under appeal is set aside.

2. The case is remitted to the opposition division for

further prosecution.
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