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Summary of Facts and Submissions

IT.

IIT.

Iv.

An appeal was filed by the appellant (applicant)
against the decision of the examining division to
refuse the European patent application No.

17 183 648.9.

Together with its statement of grounds of appeal, the
appellant filed a sole request consisting of a new set

of claims replacing the claims on file.

The appellant requested that the decision under appeal
be set aside and a patent be granted based on the

request filed with the grounds of appeal.

The appellant was summoned to oral proceedings. In a
communication pursuant to Article 15(1) of the Rules of
Procedure of the Boards of Appeal the Board indicated
that it did not intend to admit the newly submitted
request into the appeal proceedings, and that the
claims were anyway likely to be found not allowable at
least for lack of clarity, lack of novelty and extended
subject-matter. The Board also noted that the appellant
had neither identified the amendments made in the
claims nor provided reasons for submitting the
amendments only in the appeal proceedings. The Board
further noted that the appellant had not identified the
basis of the amendments, nor had it justified why the
amendments overcame the objections raised by the

examining division.

In a letter dated 31 January 2023 a representative
referring to its general authorisation for the
applicant, submitted that it did not intend to attend

the oral proceedings and requested a final decision.



VI.

VIT.
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The oral proceedings took place in the absence of the

appellant.

Claim 1 as filed with the statement of grounds of

appeal reads as follows:

"A urea-Selective catalytic reduction (SCR) doser (10)
adapted to spray, in use, a reagent such as an aqueous
urea fluid (R) in a tailpipe of an internal combustion
engine, said doser (10) having a body (12) defining an
inner volume (S) within which is arranged a valve
member (16) adapted to move along a main axis (X) in
order to open or to close a valve seat (18) arranged on
an inner face (24) of a transverse wall (20) of the
body, said valve seat (18) controlling at least one
first outlet opening (22) wherein,

said first outlet opening (22) extends through said
transverse wall from the inner face to an outer face
and, the SCR doser (10) further comprising a diffuser
plate (32) having a first face (34) and an opposed
second face (36), the plate (32) being arranged on the
body so that a cavity (C) is defined between the outer
face (26) of the transverse wall and the first face
(34) of the diffuser plate, said first plurality of
restricted spray holes (22) opening in said cavity (C),
wherein said diffuser plate (32) is provided on its
first face (34) with a recess dug in the thickness of
the plate, the first face of the plate being in surface
contact with the outer face of the transverse wall,
said recess defining the cavity, and,

wherein said diffuser plate (32) is provided with a
second plurality of spray holes (38) extending through
the plate between said first face (34) and said opposed

second face (36)."
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Reasons for the Decision

1. Admittance

The sole request (consisting of claims 1 to 11)
submitted with the statement of grounds of appeal is
not admitted into the proceedings (Article 12(4), (6)
RPBA 2020) .

1.1 As stated in the Board's communication (see point 1.1),
it is the primary object of the appeal proceedings to
review the decision under appeal in a judicial manner.
Therefore, under Article 12(2) RPBA 2020 a party's
appeal case shall be directed to the requests on which
the decision under appeal is based. The claims as
submitted together with the statement of grounds of
appeal do however not correspond to any of the claims
on which the examining division based its decision and
are thus an amendment according to Article 12(2), (4)
RPBA 2020.

In its communication (see point 1.2), the Board further
analysed claim 1 of the appellant's sole request and
found that it came closest to claim 1 of the first
auxiliary request as filed during the oral proceedings

before the examining division.

However, its subject-matter has been generalised in the

following aspects:

- instead of defining "a first plurality of spray
holes (22)", claim 1 defines "at least one first
outlet opening (22)" (see lines 8 and 9), a
formulation which covers the possibility of a
single outlet opening;

- the definition "the spray holes (22) extend

parallel to the main axis (X)" has been deleted.
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Also in its communication (see point 1.3), the Board
explained that if the request were admitted, the Board
would then have to deal with subject-matter that was
different to that on which the examining division had
decided. It would thus be the Board which had to decide
on such subject-matter for the first time, something
which went against the primary purpose of the appeal
proceedings of reviewing the impugned decision in a
judicial manner. The Board noted that Article 12 (4)
RPBA 2020 did nevertheless allow an appellant to make
amendments, but the appellant was then required to
identify these and provide reasons for submitting the
amendments in the appeal proceedings, i.e. instead of
submitting them during examination before the examining

division.

As also noted in the Board's communication, the

appellant has fulfilled neither of these requirements.

The Board further explained in its communication that
additionally, where amendments were made, it was
incumbent on the appellant to identify the basis of the
amendments and justify why the amendments overcome the
objections raised by the examining division (Article

12 (4) RPBRA).

As also noted in the Board's communication, neither of

these further requirements have been fulfilled.

Article 12 (6) RPBA stipulates inter alia that "[t]he
Board shall not admit requests ... which should have
been submitted ... in the proceedings leading to the
decision under appeal, unless the circumstances of the

appeal case justify their admittance."



The Board cannot recognise any such justification.

was this argued by the appellant.

T 0058/21

Nor

1.5 Under these circumstances the Board avails itself of
its discretion under Article 12(4), (6) RPBA not to
admit the newly filed sole request.

2. There is thus no admitted request on file. In such a
case the patent cannot be maintained and the appeal has
to be dismissed.

Order

For these reasons it is decided that:

The appeal is dismissed.
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