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Summary of Facts and Submissions

IT.

At the end of the first-instance opposition proceedings,
the opposition division decided to maintain European
patent No. 2573609 in amended form on the basis of the
claims according to a second auxiliary request filed
during the oral proceedings as "Auxiliary Request 1,
14:55" (see minutes of the oral proceedings before the

opposition division, points 88 and 145).

The patentee lodged an appeal against the interlocutory
decision of the opposition division. It requested that the
patent be maintained, as a main request, on the basis of
the claims according to the main request filed with a
letter of 4 December 2020 (which 1s identical to the main
request underlying the appealed decision and was filed
again with the statement of grounds of appeal; see
statement of grounds of appeal, section IV, point 1) or,
as auxiliary requests, on the basis of the claims

according to:

- a new first auxiliary request filed for the first time
with the statement of grounds of appeal,

- a second auxiliary request filed for the first time
during the oral proceedings before the opposition
division as "Auxiliary Request 1, 14:55", on the basis
of which the opposition division maintained the
patent, and filed again with the statement of grounds

of appeal as "Auxiliary Request 2", and



ITT.

IV.

VI.
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- a new third auxiliary request filed for the first time
with the statement of grounds of appeal (based on
"Auxiliary Request 3, 13:15" filed during the oral
proceedings before the opposition division and not

addressed in the appealed decision).

The opponent likewise lodged an appeal against the
interlocutory decision of the opposition division and
requested that the decision under appeal be set aside, and

that the patent be revoked.

In a communication annexed to a summons to oral
proceedings, the board informed the parties about its

provisional and non-binding opinion.

In a letter dated 3 April 2024, the patentee withdrew its
appeal. In a further letter dated 6 August 2024, the
patentee confirmed the withdrawal of the appeal and stated
that "all requests on file (in particular, the claims sets

of the Main Request/all Auxiliary Requests and the request

for Oral Proceedings) are withdrawn as well" (highlighted

in the original).

The board then cancelled the oral proceedings.

Reasons for the Decision

According to Article 113(2) EPC, "[tlhe European Patent
Office shall examine, and decide upon, [...] the European
patent only in the text submitted to it, or agreed, by
[...] the proprietor of the patent".

An examination of the patent is generally required when an

opponent files an appeal requesting revocation of the
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patent. However, the patentee withdrew all claim requests,
including the second auxiliary request ("Auxiliary Request
1, 14:55"; see above, points I and II), on the basis of
which the opposition division maintained the patent. As a
result of this withdrawal, there is no longer any text of
the patent submitted to the board on which it can consider

the appeal.

Under these circumstances, it is settled case law that the
appeal proceedings are terminated and that the patent be
revoked without further substantive examination (see
decision T 73/84 and Case Law of the Boards of Appeal,
10th edition 2022, sections III.B.3 and IV.D.2).

Since the board has no reason to deviate from this case

law, the patent must be revoked.

For these reasons it is decided that:

The decision under appeal is set aside.

The patent is revoked.
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