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Summary of Facts and Submissions

IT.

IIT.

The applicant filed an appeal against the decision of

the examining division to refuse the application.

In a communication pursuant to Rule 100(2) EPC dated
10 May 2024, the Board gave its reasoned preliminary
opinion that the appeal would most likely have to be
dismissed. The appellant was informed that a reply to
this communication had to be filed within a period of
four months, and that failure to reply in due time

would result in the application being deemed to be

withdrawn under Rule 100 (3) EPC.

In a communication dated 31 July 2024, the Board drew
the appellant's attention to the fact that it had
neither filed a request for oral proceedings nor a
reply to the Board's communication dated 10 May 2024.
The Board also reminded the appellant of the fact that
failure to reply to this communication within a period
of four months from notification would result in the
application being deemed to be withdrawn under

Rule 100(3) EPC, which would also lead to the
termination of the present appeal proceedings. The
Board further informed the appellant that according to
Rule 126 (2) EPC, where notification is effected by
postal services with registered letter, a document is
deemed to be delivered to the addressee on the date it
bears, unless it has failed to reach the addressee. The
Board further invited the appellant, if it wanted to
avoid the aforementioned loss of rights pursuant to
Rule 100(3) EPC, to file a reply to the Board's
communication dated 10 May 2024, possibly including a

request for oral proceedings, before expiry of the
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aforementioned time limit of four months.

On 11 September 2024 at 0:15 hrs (CEST), the appellant
filed a response to the communication pursuant to
Rule 100 (2) EPC.

On 16 September 2024, the Board issued a loss of rights
communication pursuant to Rule 112 (1) EPC, stating that
the application was deemed to be withdrawn under Rule
100 (3) EPC due to the appellant's failure to reply in
due time to the communication of 10 May 2024 ("date of
receipt of your observations: 11.09.2024"). It was
further stated in this communication that the appeal
proceedings were, subject to the provisions of Rule

112 (2) and 135 EPC, terminated. In an additional
explanation annexed to this note, the Board explained
that the appellant's letter dated 9 September 2024 had
been received only on 11 September 2024 at 0:15 hrs.

The appellant lives in the United Kingdom. In a letter
dated 4 November 2024 the appellant requested that the
rejection of their appeal submission be reconsidered.
The appellant argued that the late submission was
caused by a misunderstanding since the communication
dated 10 May 2024 did not provide explicit instructions

regarding the applicable time zone.

Reasons for the Decision

Under Rule 112 (2) EPC, if the party concerned considers
that the finding of a loss of rights is inaccurate, it
may, within two months of the communication of loss of
rights under Rule 112(1) EPC 1, apply for a decision on
the matter.
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The Board interprets the appellant's letter of

4 November 2024, which was filed within the two-month
time limit under Rule 112 (2) EPC, as a request for a
decision under Rule 112 (2) EPC.

In her letter of 4 November 2024, the appellant stated
that the Board's communication dated 10 May 2024 did
not provide explicit instructions regarding the
applicable time zone, which led to a misunderstanding
by the appellant and caused the late filing.
Furthermore, the examiner's mistake had to be addressed

and rectified.

The Board disagrees. The relevant time for the purpose
of the law is the time at the European Patent Office
(see T 744/11, Reasons 1.2). The Boards of Appeal of
the European Patent Office are located in Haar near
Munich. At this location, Central European Time (CET)
or Central European Summer Time (CEST) is observed. It
is self-evident that time limits set by a Board of
Appeal of the European Patent Office relate to the time
zone in which this authority is located. Hence, there
was no need to explicitly refer to the applicable time

zone in the Board's communication.

The appellant's further argument about the need to
address and rectify the examiner's mistake does not
concern the finding of a loss of rights because of the
appellant's failure to reply to the Board's
communication under Rule 100 (2) EPC in due time. Hence,
this argument bears no relevance for the present
decision, which only concerns the correctness of the
notification of loss of rights under Rule 112(1) EPC.

In conclusion, the Board confirms the finding in its

communication of 16 September 2024 that the reply to
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its communication of 10 May 2024 was not filed in due

time and that the European patent application is deemed

to be withdrawn.

Order

For these reasons it is decided that:

The European patent application is deemed to be withdrawn.

The Registrar: The Chairman:
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