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Summary of Facts and Submissions

IT.

Appeals were filed by the patent proprietor and
opponent 1 against the interlocutory decision of the
Opposition Division finding that the patent in suit in
an amended form according to auxiliary request 2 met

the requirements of the EPC.

In particular, the Opposition Division held that

- the subject-matter of granted claim 1 extended beyond
the content of the earlier application;

- the subject-matter of claim 9 according to auxiliary
request 1 (promoted auxiliary request 16) did as well,
claim 4 of that request not being clear;

- auxiliary request 2 (promoted auxiliary request 16'),
in which claims 4 and 9 were deleted, complied with the
provisions of the EPC with regard to sufficiency,
clarity, added matter, novelty, inventive step and was
entitled to claim the priority of the earlier

application.

In a communication pursuant to Rule 15(1) RPBA, the
Board expressed the preliminary opinion that granted
independent claims 1 and 11 seemed to have been amended
with a feature not disclosed in the earlier
application. This would not only lead to the extension
of their subject-matter beyond the content of the
earlier application, Article 100c), 76 (1) EPC, but also
to a trap situation, in which this undisclosed feature
might not be removed without violation of Article

123 (3) EPC.
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IIT. With letter of 6 May 2025, the proprietor withdrew
their appeal. With further letter of 22 May 2025, they
withdrew their approval to the text as granted as well
as any pending request.

Oral proceedings scheduled for 27 May 2025 were

cancelled after receipt of this letter.

IV. The appellant (opponent 1) requests that the decision
under appeal be set aside and that the patent be

revoked.

The original request of opponent 2, now party as of
right, to dismiss the proprietor's appeal has become

moot.

Reasons for the Decision

1. The appeal is admissible.

2. According to Article 113(2) EPC, a patent may be
maintained only in a version approved by the
proprietor, see CLB, 10th edition, IV.D.2. Since the
proprietor stated in appeal proceedings that they no
longer approved the text in which the patent had been
granted and did not submit an amended text, the patent
must be revoked without substantive examination of

patentability.
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Order

For these reasons it is decided that:

The patent is revoked.
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