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Summary of Facts and Submissions

IT.

IIT.

Iv.

Appeals were filed by the patent proprietor and by the
opponent against the decision of the opposition
division to maintain European patent No. 3 339 411 in
amended form on the basis of the claims according to
auxiliary request 2 filed during the oral proceedings
on 1 November 2022.

With a submission dated 17 March 2023, the proprietor
withdrew its appeal and continued the proceedings as

respondent.

With its statement of grounds of appeal, the opponent
(now the sole appellant) requested that the decision
under appeal be set aside and the patent be revoked in

its entirety.

In the reply to the appeal, the respondent requested
that the opponent's appeal be dismissed and the patent
be maintained on the basis of the claims upheld by the
opposition division (main request) or, as an auxiliary
measure, that the patent be maintained on the basis of
the claims according to one of auxiliary requests 1 to
8 (auxiliary requests 5 to 8 corresponding to the
auxiliary requests 3 to 6 filed during the first

instance proceedings).

At the oral proceedings, which took place on 22 May
2025, the patent proprietor withdrew all the pending
requests and stated that it did no longer approve the
text of the patent in any form. The appellant

maintained its initial requests.
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Reasons for the Decision

1. According to Article 113(2) EPC, the EPO shall decide
on European patents only in the text submitted to it or

agreed upon by the patent proprietor.

2. Since the patent proprietor withdrew all its pending
requests and expressly declared that it did not approve
the text of the patent in any form, the proceedings
must be terminated with a decision ordering the
revocation of the patent without addressing the
substantial arguments (Case Law of the Boards of

Appeal, 10th edition, 2022, IV.D.2).

Order

For these reasons it is decided that:

1. The decision under appeal is set aside.
2. The patent is revoked.
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