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Summary of Facts and Submissions

IT.

IIT.

Iv.

The patent proprietor and the opponent appealed the
opposition division's decision on the maintenance of

European patent No. 3 023 404 in amended form.

The patent proprietor withdrew its appeal.

At the oral proceedings before the board, which took
place on 21 October 2025, the respondent-patent
proprietor withdrew its approval of the text of the
patent as maintained, withdrew all the pending
auxiliary requests and stated that it did not intend to
file any other text upon which the patent could be

maintained.

The opponent requested that the decision under appeal

be set aside and that the patent be revoked.

Reasons for the Decision

The appeal is admissible.

During the oral proceedings in appeal the respondent
withdrew its approval of the text of the patent as
maintained in opposition, and of the pending auxiliary
requests. It also stated that it did not intend to file

any other text for maintenance of the patent.

Under Article 113(2) EPC, the European Patent Office
must consider a European patent only in the text
submitted to it or agreed by the proprietor of the
patent. There is, however, no text of the patent on the

basis of which the board can consider this appeal.
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As the text of the patent is at the disposition of the
a patent cannot be maintained
It is settled case law

patent proprietor,
against the proprietor's will.
that in such circumstances the patent is to be revoked

without examination on the merits
Boards of Appeal of the European Patent Office,
third paragraph and IITI.B.3.3.1,

Edition 2025,

first paragraph).

principles set out in the case law.

VI.D.2,

(see Case Law of the

11th

The board sees no reasons to deviate from the

The patent must

therefore be revoked without substantive examination.

Order

For these reasons it is decided that:

The decision under appeal is set aside.

The patent is revoked.
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