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Summary of Facts and Submissions

IT.

IIT.

Iv.

This decision concerns the appeals filed by the patent
proprietor and opponent 2 (both appellants) against the
opposition division's interlocutory decision finding
that, on the basis of auxiliary request 15, the patent
met the requirements of the EPC. Opponent 1 is party to
the appeal proceedings as of right (Article 107 EPC).

With its letter dated 13 January 2025, the patent
proprietor withdrew the request for oral proceedings as
well as the appeal and also withdrew its approval of
the text in which the patent was granted and as amended

in opposition and appeal proceedings.

Opponent 2 is thus the sole remaining appellant in the

appeal proceedings.

Opponent 1 did not make any submissions in the appeal

proceedings.

Opponent 2 requested that the decision under appeal be

set aside and that the patent be revoked. With a letter
dated 20 January 2025, it withdrew its request for oral
proceedings and requested an "appropriate

reimbursement" of the appeal fee.

Reasons for the Decision

The board understands the patent proprietor's
aforementioned non-approval of the text of the patent
as granted and as amended in the appeal proceedings as

a statement that it no longer approves the text of the
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patent in any form and that no amended text will be

submitted.

Under Article 113(2) EPC, the European Patent Office
shall consider and decide upon the European patent only
in the text submitted to it, or agreed, by the
proprietor of the patent. This principle has to be
strictly observed also in opposition and opposition
appeal proceedings. Since the patent proprietor
withdrew its agreement to the text of the patent in any
form, there is no text of the patent on which the board

can base its consideration of opponent 2's appeal.

In such a situation, the patent is to be revoked
without any preceding substantive examination (see Case
Law of the Boards of Appeal of the EPO, 10th edition
2022, IV.D.2, in particular third and fifth paragraphs,
and III.B.3.3, first paragraph).

Opponent 2's request for reimbursement of the appeal

fee

Opponent 2's request for "appropriate reimbursement" of
the appeal fee (see above, V) must be refused. Rule 103
EPC defines specific cases in which reimbursement is

possible, but none apply here.

Rules 103(1) (b), 103(2), 103(3), and 103 (4) (a), (b) EPC
do not apply, as they all require the withdrawal of the
appeal. In this case, the opponent withdrew the request

for oral proceedings but not the appeal.

Rule 103 (4) (c) EPC does not apply, as it provides for
reimbursement only if the request for oral proceedings
is withdrawn within one month of notification of the

board’s communication. In this case, the opponent
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submitted the withdrawal after the one-month period had

expired.

Order

For these reasons it is decided that:

1. The decision under appeal is set aside.

2. The patent is revoked.
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