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Summary of Facts and Submissions

IT.

IIT.

Iv.

VI.

The opponent filed an appeal against the decision of
the opposition division rejecting its opposition

against European patent No. 3 507 073.

The opposition was filed against the patent as a whole
on the basis of the grounds for opposition under
Article 100 (a) together with Article 54 (1) EPC (lack of
novelty) and Article 56 EPC (lack of inventive step).

In the decision under appeal, the opposition division

considered inter alia the following documents.

D1 EpP 3 112 133 Al

D1 [sic] WO 2015/129733 Al
D2 US 2012/0080814 Al
D3 US 2008/0020049 Al

In reply to the statement of grounds of appeal, the
respondent (patent proprietor) filed twelve sets of
claims in accordance with first to twelfth auxiliary

requests.

With letter dated 4 July 2025, the respondent filed
further eleven sets of claims in accordance with

thirteenth to twenty-third auxiliary requests.

Oral proceedings before the board were held on

16 July 2025. During the oral proceedings, the
respondent withdrew the second, sixth, eighth, tenth,
eleventh, seventeenth, nineteenth, twenty-first and

twenty-second auxiliary requests.
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The appellant (opponent) requested that the decision
under appeal be set aside and that the patent be

revoked.

The respondent (patent proprietor) requested that the
appeal be dismissed, implying that patent be maintained
as granted (main request), or alternatively that the
decision under appeal be set aside and the patent be
maintained as amended on the basis of the claims of one
of the first, third to fifth, seventh, ninth and
twelfth auxiliary requests filed with its reply to the
statement of grounds of appeal or further alternatively
of one of the thirteenth to sixteenth, eighteenth,
twentieth and twenty-third auxiliary requests filed
with letter dated 4 July 2025. The respondent also
requested that the objection of lack of inventive step
starting from document D1 in combination with common

general knowledge not be admitted.

The independent claims of the main request (patent as
granted) have the following wording (the feature
numbering used in the decision under appeal appears in

square brackets):

"l. [1.1] An additive manufacturing method for
delivering a flowable material (53) [1.2] from a nozzle
(51; 71) [1.3] of a programmable computer numeric

control machine (1), [1.4] the nozzle (51; 71) being
configured to translate along a first axis (X), a
second axis (Y) perpendicular to the first axis, and a
third axis (Z) orthogonal to the first and second axes,
[1.5] the method comprising: actuating an extruder (60)
to form a flowable material (53); [1.6] delivering the
flowable material to a pump (74; 66); [1.7] sensing a
pressure of the flowable material (53); [1.8] and
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characterised in that the method comprises: adjusting a
speed of the extruder (60) [1.9] and a speed of the
pump (74; 66) [1.10] based on the sensed pressure

[1.11] and an increase or decrease in a rate of
translation of the nozzle (51; 71) along one or more of

the first, second, and third axes."

"9. [9.1] A system for additive manufacturing, [9.2]
comprising: a nozzle (51; 71) configured to translate
along a first axis (X), a second axis (Y) perpendicular
to the first axis, and a third axis (Z) orthogonal to
the first and second axes, [9.3] wherein the nozzle
(51; 71) is operably coupled to a flowable material
delivery assembly [9.4] comprising: an extruder (60)
including a screw (63) disposed within a barrel (64);
[9.5] a pump (74; 66) having an inlet and an outlet,
[9.6] wherein the inlet is coupled to the extruder
(60), [9.7] and the outlet is operably coupled to a
conduit (52) in fluid communication with the nozzle
(51; 71); [9.8] and a pressure sensor (72) configured
to sense a pressure of the inlet of the pump (74; 66),
[9.9] wherein the system is configured so that a speed
of the extruder (60) [9.10] and a speed of the pump
(74; 66) [9.11] are based on an increase or a decrease
in a rate of translation of the nozzle (51; 71) along
one or more of the first, second, and third axes [9.12]

and the sensed pressure."
Claim 1 of the first auxiliary request differs from
claim 1 of the patent as granted by following amendment

to feature 1.8.

" 1 8' and PN NENE NPT SNE A I B IR NI S SNENE R meotrhoead ~Ameap g o e
. CriaotraotcCTt o CC——=rr—Ccrioc—CtTtt e Tot OoMpPpTrrsStoS.

adjusting a speed of the extruder (60)"
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Claim 9 of the first auxiliary request differs from
claim 9 of the patent as granted by the following

amendment to feature 9.9.

"[9.9'] wherein the nozzle (51; 71) is operably coupled

to a programmable computer numeric control machine, and

wherein the systemis econfigured——se—+that a speed of the

extruder (60)"

[

Claim 1 of the third auxiliary request differs from
claim 1 of the patent as granted by feature 1.8' and

the following amendment to feature 1.11.

"[1.11'] and an increase or decrease in a rate of

translation of the nozzle (51; 71) when changing

direction of travel of the nozzle (51; 71) along one or

more of the first, second, and third axes"
Claim 9 of the third auxiliary request differs from
claim 1 of the patent as granted by feature 9.9' and

the following amendment to feature 9.11.

"[9.11'] are controlled by a machine control computer

(81) based on an increase or a decrease in a rate of

translation of the nozzle (51; 71) when changing

direction of travel of the nozzle (51; 71) along one or

more of the first, second, and third axes"

The appellant's submissions may be summarised as

follows.

Main request - ground for opposition under
Article 100 (a) together with Article 54 (1) EPC

In paragraphs [0028] to [0032] of document D1, a first

embodiment of a 3D-printing method was described in
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which the speed of the nozzle was changed from 40 mm/s
to 120 mm/s. Such a speed change could occur directly,
but it was also conceivable that the speed transitioned
through an intermediate stop. Since the layer thickness
was specified as 0.8 mm for both speeds, the speed of
the pump had to be adjusted when tripling the nozzle
speed. Otherwise, the layer thickness would definitely
decrease. Further considering that the higher nozzle
speed was to be maintained over a longer period of
time, also the speed of the extruder had to be adjusted
accordingly. If it were not, insufficient material
would be provided by the extruder and the pump might
run empty. An intermediate stop meant that the nozzle
speed had to be reduced to zero and subsequently
increased from zero to 120 mm/s. Leaving the pump speed
unchanged during the duration of the stop would mean
that material were discharged even though the nozzle
was not moving. Therefore, it was necessary to adjust

the speeds of pump and extruder during such a stop.

In paragraphs [0037] to [0042] of document D1, a second
embodiment of a 3D-printing method was described in
which the speed of the nozzle was changed from 40 mm/s
to 120 mm/s and subsequently to 60 mm/s. The layer
thickness was set to 0.6 mm. Also here, the speed
change could either occur directly or through an
intermediate stop. For the same reasons, the speed of
the pump and the extruder had to be adjusted to the

changing speeds of the nozzle.

Document D1 thus disclosed all features of granted

claim 1.

Regarding the system of granted claim 9, an adjustment
of the speed was not required here. It was sufficient

for the speeds of pump and extruder to be such that the
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material was extruded in the desired manner. Paragraph
[0020] of document D1 indicated that this was the case.
Reference was also made to paragraph [0009] of document
Dl1. It was implicit that, when the printing stopped,
also the material discharge was interrupted. Even if,
in theory, several parameters might be considered in
the 3D-printing process, the practice was that the
material discharge had to be adapted with the nozzle

speed when a constant layer thickness was required.

Document D1 thus disclosed all features of granted

claim 9.

As the subject-matter of claims 1 and 9 lacked novelty,
the ground for opposition under Article 100 (a) together
with Article 54 (1) EPC prejudiced the maintenance of
the patent as granted. The main request was not
allowable.

Main request - ground for opposition under
Article 100(a) together with Article 56 EPC

According to column 6, lines 33 to 35 of the patent in
suit, the technical effect of feature 1.11 was to
ensure a proper flow of material so that, during the
printing process, a bead of inconsistent size and shape
was deposited during the printing process. Hence, the
objective technical problem starting from document D1
was to improve the control of the volume flow or
material flow delivered to and discharged from the

nozzle.

To solve this problem, the skilled person would have
considered document D2 which belonged to the same
technical field as document D1 and offered a solution

to the objective technical problem. Any differences in
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the object manufactured by the method of documents D1
and D2 were irrelevant for solving the objective
technical problem, all the more so since claim 1 of the
patent as granted did not contain any restrictions with
regard to the size of the object to be manufactured.
Paragraph [0028] of document D2 disclosed that the
amount of material conveyed to and discharged from the
nozzle was directly related to the relative speed
between the nozzle and the printing table. These must
be correctly matched to each other in order for 3D
printing to work properly. Paragraph [0028] indicated
that the extrusion speed should be proportional to the
velocity of the motion of the nozzle relative to the
printing table. Thus, a change in the travelling speed
of the nozzle inevitably resulted in a change in the

extrusion speed.

As document D2 only disclosed an extruder and no pump
for the supply of material to the nozzle, it was only
concerned with adjusting the speed of the extruder to
the speed of the nozzle. However, it could not be
concluded from this that document D2 would have
encouraged the skilled person to merely adjust the
speed of the extruder of document D1 and not to take
into account the speed of the pump. The skilled person
would have been aware of the interaction between the
extruder and the pump of document DIl; they were both
responsible for supplying a stable material flow rate
to the nozzle. If the speed of the pump of document D1
were not adjusted, either the pump would run empty over
time or excess pressure would build up in the extruder.
Hence, it would have been obvious from a technical
point of view to adjust not only the speed of the
extruder of document D1, but also the speed of the
pump. In view of the presence of a gear pump in

document D1, the skilled person would not have omitted
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the pressure-based control of document D1 when

combining the method with the teaching of document D2.

Based on the above, the subject-matter of claim 1 of
the patent as granted did not involve an inventive

step.

The same arguments applied to the combination of
documents D1 with D3. In this respect, reference was

made to paragraph [0076] of document D3.

Since no inventive step was required to supplement the
method disclosed in document D1 with feature 1.11, no
inventive step could be seen either in adapting the
configuration of the system of document D1 in such a
way that this method feature was implemented.
Consequently, also the subject-matter of claim 9 of the

patent as granted did not involve an inventive step.

The ground for opposition under Article 100 (a) together
with Article 56 EPC prejudiced the maintenance of the

patent as granted. The main request was not allowable.

First auxiliary request - inventive step

(Article 56 EPC)

The subject-matter of claim 1 of the first auxiliary
request did not involve an inventive step for the

reasons already presented in relation with claim 1 of
the main request. The first auxiliary request was not

allowable.

Third auxiliary request - remittal

The amendments to the claims of the third auxiliary

request required further discussion. For example, the
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amendments to claim 9 resulted in an apparatus claim
comprising some method features. Also, the features
"control machine" and "control computer" could lead to
a lack of clarity under Article 84 EPC given that it
was unclear whether they referred to the same
component. Furthermore, the feature added to claim 1 of
the third auxiliary request was taken from the
description. Even if the opposition division did not
comprehensively consider the then auxiliary requests in
the communication accompanying the summons to oral
proceedings in opposition, it followed from point 4.2.2
of that communication that it had issues with some of

these amendments.

The respondent's submissions may be summarised as

follows.

Main request - ground for opposition under
Article 100 (a) together with Article 54 (1) EPC

Claim 1 of the patent as granted did not just require a
increase or decrease in the rate of translation of the
nozzle, but also that the speed of the extruder and the
speed of the pump were determined based on said
increase or decrease. The phrase "rate of translation
of the nozzle" was to be understood as meaning a speed
of movement of said nozzle. Any increase or decrease in
this speed thus represented an acceleration or

deceleration.

It did not follow directly and unambiguously from the
content of document D1 that either the speed of the
extruder or that of the pump, even less both of them,
would be adjusted to maintain a constant layer
thickness. For instance, the slower speed setting of

the first layer might produce a wider but not thicker
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bead, while the faster speed setting of the subsequent
layers might be based on a desired resolution or print
time. In fact, paragraph [0006] of the patent indicated
that an oscillating plate could be used to flatten the
bead. Moreover, the appellant confused the term
"lamination pitch" in document D1 with the layer
thickness. In particular, the beads of the first layer
in the first or second embodiment of document D1 might
be thicker even if the lamination pitch from the first
to the second layer was the same as between all

subsequent layers.

Furthermore, document D1 was entirely silent about how
the speed of the nozzle transitioned from 40 mm/s to
120 mm/s. An interruption or pause of the nozzle
movement between those two speeds was not mentioned.
Considering that such a pause was "conceivable" did not
mean that it was directly and unambiguously derivable
from the content of document D1. Such a hypothesis was
without any factual basis in the content of document
D1. But even if there was such an interruption, it did
not necessarily mean that the delivery of the flowing
material would be stopped, or that in that case both
the pump and the extruder would have to be stopped or
even slowed down simultaneously. Alternatively, the
gear pump could run dry or some overpressure might

exist at the extruder.

Hence, feature 1.11 was not disclosed by document DI1.

The same reasons applied to the independent system
claim 9. Feature 9.11 should be read together with
features 9.9, 9.10 and 9.12. The system had to be
specifically adapted to these functions. Therefore,
some control means must be part of the system. Contrary

to the system of claim 9, the speeds of the pump and



- 11 - T 1202/23

extruder of document D1 were only based on the
pressure, not on an increase or decrease of the

translation rate of the nozzle.

The subject-matter of both independent claims 1 and 9
was novel so that the ground for opposition under
Article 100 (a) together with Article 54 (1) EPC did not

prejudice the maintenance of the patent as granted.

Main request - ground for opposition under
Article 100(a) together with Article 56 EPC

Each of documents D2 and D3 disclosed a system that was
different from that of document D1. In particular, both
documents related to the additive fabrication of 3D
scaffolds for growing biological tissue. These were
comparatively small, intricate structures, compared to
the large moulded object mentioned in paragraph [0008]
of document D1. Therefore, the control of document D1
could not be modified directly on the basis of the
teachings of document D2 or D3 without further
adaptation. Furthermore, neither document D2 nor
document D3 disclosed a pump. The skilled person would
thus not have considered combining document D1 with
either document D2 or document D3. Paragraph [0028] of
document D2 only mentioned that the extrusion speed was
proportional to the velocity of the motion and that the
proportional gain was adjusted in accordance with the
viscosity; the pressure was not mentioned in this
context. Thus, altering the way in which the speed of
the extruder of document D1 was controlled by making it
dependent on pressure and nozzle speed would be based
on hindsight. But even if the speed of the extruder of
document D1 were adjusted in such a manner, the
appellant was wrong that also the speed of the pump had

to be controlled accordingly to prevent the pump from
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running dry or to avoid excess pressure being built up.
The speed of the pump of document D1 was already
adjusted as a function of the pressure. The argument
that the control of the pump of document D1 should have
also been adjusted based on an increase or decrease of
the nozzle speed was thus incorrect. It was based on
hindsight. The insight described in paragraphs [0022]
and [0023] of the patent in suit would not have been
available to the skilled person when combining document
D1 with any of documents D2 and D3.

Consequently, the subject-matter of claims 1 and 9
involved an inventive step with respect to document D1
when combined with either document D2 or document D3.
The ground for opposition under Article 100 (a) together
with Article 56 EPC did not prejudice the maintenance

of the patent as granted.

First auxiliary request - inventive step
(Article 56 EPC)

The subject-matter of claim 1 of the first auxiliary
request was novel and inventive for the reasons already

presented in relation with the main request.

Third auxiliary request - remittal

The claims of the third auxiliary request were already
filed in response to the opposition division's
communication accompanying the summons to oral
proceedings. Both claims 1 and 9 of the third auxiliary
request were amended, on the basis of paragraphs [0027]
and [0038] of the application as filed, so as to
clarify that the speed of the extruder and the speed of
the pump were adjusted when changing direction of

travel of the nozzle. Claim 9 was additionally amended,
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on the basis of paragraphs [0015] and [0038] of the
application as filed, so as to specify that the nozzle
was operably coupled to a programmable computer numeric
control machine and that the speed of the extruder and
the speed of the control were controlled by a machine
control computer. None of the cited documents disclosed
adjusting the speed of the extruder and the speed of
the pump when changing direction of travel of the
nozzle, and this was not made obvious by the common

general knowledge of the skilled person.

The appellant's objections against the claims of the
third auxiliary request were raised only during the
oral proceedings held before the board. It was implicit
from the wording of claim 9 that the "control machine"
and "control computer" referred to the same feature. A
lack of clarity was therefore not apparent. A remittal
of the case to the opposition division for further
prosecution would not be fair to the respondent because
no objections had been raised by the appellant in the
written appeal proceedings. In addition, the auxiliary
requests filed in reply to the notice of opposition,
even if they were slightly modified afterwards, already

went in the same direction.

Reasons for the Decision

Document DI

1. The designation "D1" was used in the decision under
appeal for two documents (WO 2015/129733 Al and
EP 3 112 133 Al) without further clarification.

2. The board notes that document WO 2015/129733 Al is the

publication of an international application filed in
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Japanese language and published before the priority
date of the patent. It is thus prior art under
Article 54 (2) EPC.

Document EP 3 112 133 Al is the publication of the
translation of said international application after the

entry into the European phase (Article 153(4) EPC).

3. It is common ground that EP 3 112 133 Al represents the
disclosure of WO 2015/129733 Al. References to specific
passages of "D1" thus relate to EP 3 112 133 Al, based
on the understanding that the same disclosure can be
found in WO 2015/129733 Al.

Main request (patent as granted) - ground for opposition under
Article 100(a) together with Article 54 (1) EPC

4. The opposition division's conclusion that the subject-
matter of both claim 1 and claim 9 of the patent as
granted was new over document D1 followed from its
consideration that document D1 failed to disclose

feature 1.11 and feature 9.11, respectively.

(a) Claim 1

5. The appellant's principal argument for refuting this
the opposition division's conclusion is that each of
the examples described in paragraphs [0031] and [0041]
of document D1 provides a prior-art additive
manufacturing method for printing an object with a
constant layer thickness but different nozzle speeds.
In essence, the appellant argues that the material flow
supplied by the extruder and the pump to the nozzle of

document D1 must be adjusted when changing the speed of
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the nozzle. Otherwise the layer thickness could not

remalin constant.

Paragraph [0031] of document D1 indicates that the
object of Preparation Example 1 has a first layer
printed ("moulded") at a speed of 40 mm/s and further
layers printed at a speed of 120 mm/s. The same speeds
are mentioned in paragraph [0041] with regard to the
production of the object of Preparation Example 2.
Unlike the first example, the nozzle in the second
example moved at 120 mm/s only when printing the inner
filling of the further layers, the peripheral part of
which was formed at 60 mm/s. How the nozzle speed
changes between these given values - either directly or
through an intermediate stop - is not explained in
document D1. There is also no information in document
D1 on how, if at all, the speed changes affect the way
the extruder 4 and the pump 6 illustrated in Figure 2
supply material to the nozzle 2. In absence of an
explicit disclosure to that extent, it remains to be
determined whether the transition, for example from

40 mm/s to 120 mm/s, implies a change of the material
flow rate and, if it does, whether this is caused by

adjusting the speed of both the extruder and the pump.

As indicated by the respondent, 3D printing is a
process that has many parameters. Apart from the print
speed and the flow rate of material dispensed from the
nozzle, the width of the printed bead, the printing
resolution and the print time may all affect the
formation of a layer and, ultimately, determine the
properties of the final object. Also the density, the
printing pattern and the degree of overlap of the
deposited material are factors that may influence the
result. Against this background, the board is not

convinced that an increase or decrease of the nozzle
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speed (or: rate of translation, in the wording of
features 1.11 and 9.11) at constant flow rate
inevitably results in a different thickness of the
printed layer. In other words, a constant layer
thickness does not necessarily entail a change of the

material flow rate with varying nozzle speed.

Incidentally, paragraph [0041] of document D1 mentions
that the internal filling rate of the object of
Preparation Example 2 was set to 10%. This is
understood to mean that the inner filling of the
further layers was applied at the higher speed of 120
mm/s but with a lower density or resolution, which
reinforces the above conclusion that other parameters
may play a determining role in the 3D-printing process.
Moreover, with its reference to paragraph [0006] of the
patent in suit, which describes that, at the priority
date of the patent, it was known to use an oscillating
plate to flatten the deposited material to a desired
thickness, the respondent has provided a further
indication that, despite a varying nozzle speed, a
constant layer thickness can be maintained without

changing the material flow rate.

As there is no direct and unambiguous disclosure that
the method of document D1 adapts the material flow rate
based on an increase or decrease of the nozzle speed
along one or more of its translation axes, there can
also be no implicit disclosure of the step of adjusting
the speed of the extruder or the pump, let alone of

both, in response to such an increase or decrease.

The appellant's further argument that an intermediate
stop between the nozzle speeds of 40 mm/s to 120 mm/s
mentioned in paragraphs [0031] and [0041] of document
D1 would imply that the speed of the pump could not
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remain unchanged is also not convincing. Given that
document D1 fails to explain how the speed changes
between these values, it is a matter of speculation
whether the nozzle passes through a standstill before

accelerating to the higher speed of 120 mm/s.

Similarly, the argument that the nozzle speed has to
change when material is applied in tight arcs or
through corners is speculative. Without knowing
anything about the geometry of the object printed by
the method of document D1 it is not possible to draw
any conclusions on the presence or not of tight arcs or

corners.

In sum, document Dl does not disclose feature 1.11 in
conjunction with features 1.8 and 1.10. The opposition
division was therefore correct in its finding that the
subject-matter of claim 1 of the patent as granted is

novel over document DI1.

(b) Claim 9

In point 4.1.2 of the reasons for the decision under
appeal, the opposition division included the blanket
statement that "Dl does not disclose the all [sic]
technical features of claim 9, because the control
apparatus in D1 is not configured for adjusting a speed
of the extruder and a speed of the pump based on an
increase or a decrease in a rate of translation of the
nozzle (feature 9.11 and EPO Guidelines F-IV 13.2)".

The board is not aware of any version of the Guidelines
for Examination in the European Patent Office which

includes a section "F-IV 13.2". Even assuming that the
opposition division's intention was to refer to section

F-IV, 4.13.2 of the Guidelines in the version of
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March 2022 (in force at the time when the decision was
taken), its relevance for the present case is not
apparent for the reason that feature 9.11 is not a
"means-plus-function" feature nor does it specify a
"computer or similar apparatus". Unlike claim 1, claim
9 does not contain any reference to a control apparatus
or a control machine, let alone to a control apparatus
configured for adjusting a speed of the extruder or the
pump. Instead, feature 9.11, when read together with
features 9.9, 9.10 and 9.12, limits the claimed system
in the sense that it must be configured so that a speed
of the extruder and a speed of the pump are based on an
increase or a decrease in a rate of translation of the
nozzle along one or more of the first, second and third
axes and the sensed pressure. Which of the features of
claim 9 is supposed to be non-technical is also not

apparent to the board.

Nevertheless, the board concludes that the reasons
given above for claim 1 of the patent as granted also
have merit in respect of claim 9. There is no direct
and unambiguous disclosure in document D1 that the
speed of both the extruder and the pump is based on an
increase or decrease of the nozzle speed. The appellant
refers to paragraph [0020] of document D1. But this
passage concerns the control of the extruder and the
pump based on pressure values measured upstream and
downstream of the gear pump 6. No mention is made of a
change in nozzle speed. Also paragraph [0009] of
document D1 remains silent in this respect. Even if it
were assumed to be implicit that the material discharge
from a nozzle was interrupted when the 3D-printing
process was paused, there is no nexus between such an
interruption and the movement of the nozzle, let alone
between the interruption and an increase or decrease of

the nozzle speed along one of its translation axes.
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Hence, the appellant has not convincingly shown that
the system of document D1 is configured in the sense of
features 9.9 to 9.11.

(c) Conclusion on novelty
For the above reasons, the ground for opposition under

Article 100 (a) together with Article 54 EPC does not

prejudice the maintenance of the patent as granted.

Main request (patent as granted) - ground for opposition under
Article 100 (a) together with Article 56 EPC

18.

19.

(a) Document D1 in combination with document D2

In point 4.2.1 of the reasons for the decision under
appeal, the opposition division held that the subject-
matter of claims 1 and 9 of the patent as granted
involved an inventive step over the combination of
document D1 with document D2. The opposition division
acknowledged that document D2 disclosed a correlation
between the translation rate of the nozzle and the
extrusion speed, but it considered that the system of
document D2 was different from the one of document D1
and that adapting the speed of the extruder in document
D2, which did not disclose a pump, would not have
implied adapting also the speed of the pump of document
D1.

Regarding the first point, the board disagrees with the
opposition division that the system or the method
disclosed by document D2 is so different from that of
document D1 that the skilled person would have

refrained from combining them in order to solve the
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objective technical problem which was formulated by the
appellant in appeal proceedings as to improve the
control of the volume flow or material flow delivered
to and discharged from the nozzle. Both documents D1
and D2 are situated in the technical field of additive
manufacturing and each is concerned with an extruding
apparatus for feeding a polymer filament to a nozzle
that is configured to translate along three axes above
a building platform. It is true that some passages of
document D2 are specifically directed towards a method
for fabricating scaffolds for artificial tissues. Yet
document D1 remains very general in its field of
application. Except for mentioning manufacturing human
body models in the part of the description related to
the examples (paragraphs [0030] to [0032] and [0040] to
[0042]), document D1 provides no information on the
type of objects that are 3D printed. As a matter of
fact, the statement in paragraph [0025] of document D1
that the size of the extrusion apparatus is
appropriately selected according to the size of the
moulded object to be produced, without particular
limitation illustrates the broad scope of document DI.
In the board's wview, the respondent has not
convincingly shown that any of the differences between
documents D1 and D2 would have prevented the skilled
person from consulting document D2 in an attempt to
improve the control of the volume or material flow
delivered to and discharged from the nozzle of document
D1.

Also the second point advanced by the opposition
division is not persuasive. Paragraph [0028] of
document D2 teaches that the extrusion speed of the
polymer or working material is proportional to the
velocity of the motion. The proportional gain is

adjusted in accordance with the viscosity of the
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working material "to produce a smooth flow (no overflow
or underflow of materials) of filaments as the PED
builds the three-dimensional structures". It follows
from the context of this passage that the motion refers
to the 3D motion of the Precision Extrusion Deposition
(PED) device, i.e. the displacement of the material
delivery system including the nozzle, "in the X, Y and
7Z +/- directions" (see paragraph [0026] and Figures 1
to 3 of document D2). The board concurs with the
appellant that, from this teaching, the skilled person
would have received the hint to match the rate of
material conveyed to and discharged from the nozzle to
the relative speed between the nozzle and the printing
table and, thus, to adjust the flow rate of the
extruded material in response to a change in velocity
of the nozzle along one or more of its axes of
translation. In the case of document D1, this would
mean controlling the speed of both the extruder 4 and
the gear pump 6 in function of an increase or decrease

in a rate of translation of the nozzle 2.

The board is aware that the PED device of document D2
does not have a pump so that neither the step of
controlling or adjusting a speed of the pump (features
1.8 and 1.9) nor the system feature 9.10 is disclosed
by document DZ2. Nevertheless, the respondent has not
convincingly shown that the lack of a pump in document
D2 would have driven the skilled person to adjust only
the speed of the extruder of document D1 based on a
change in velocity of the nozzle. As pointed out by the
appellant, the extruder 4 and the gear pump 6
illustrated in Figure 2 of document D1 are jointly
responsible for supplying working material to the
nozzle 2 and, ultimately, for discharging the material
from the nozzle and printing the layers onto the

building platform. Adjusting the speed of the extruder
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without modifying the speed of the pump would likely
cause the pump to run dry or build up excess pressure
in the extruder. Even if, as the respondent
counterargued, the skilled person were to take into
account that the speed of the pump disclosed by
document D1 was already adjusted as a function of the
pressure, the board is not convinced that a "smooth
flow" (paragraph [0028] of document D2) can be produced
if the extruder supplies material at a flow rate based
on the nozzle speed but the pump placed immediately
downstream of the extruder does not. Thus, it is not
hindsight, but simply the fact that the teaching of
document D2 is put into practice that would have led
the skilled person to adjust the speed of both the

extruder and the pump of document DI.

The respondent also argued that the skilled person
would not have controlled the speed of the extruder of
document D1 based on both pressure and nozzle speed
given that paragraph [0028] of document D2 did not
mention a pressure-dependent control. This argument is
not persuasive either. The pressure-dependent control
of both extruder and pump is presented as an essential
element of the method of document D1. Paragraph [0020]
of document D1 explains that the control apparatus C of
the extrusion apparatus A illustrated in Figure 2
controls the screw motor 3, the gear pump motor 3 and a
set of heaters of the extrusion apparatus "so that the
fused resin is stably discharged from the tip of the
nozzle based on pressure values by the first pressure
gauge 9 and the second pressure gauge 10". In other
words, document D1 indicates that a stable discharge of
the working material requires that the speeds of both
the extruder ("the screw 4") and the gear pump 6 are
adjusted as a function of the pressure. Against this

background, it is reasonable to conclude that the
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skilled person, when implementing the teaching of
document D2 to extrude the working material at a speed
proportional to the velocity of the motion, would have
been encouraged to do so without renouncing the

pressure control of document DI.

In view of the above considerations, the skilled
person, when starting from the method disclosed by
document D1 and in view of the teaching of document D2,
would have arrived at the subject-matter of claim 1.
The same conclusion applies to the subject-matter of

claim 9.

(b) Document D1 in combination with document D3

In point 4.2.2 of the decision under appeal, the
opposition division limited its reasoning to the
observation that document D3 did not disclose more
information than document D2 so that the same reasons
mentioned for the combination of document D1 with
document D2 applied in respect of the objection of lack
of inventive step starting from document D1 in

combination with document D3.

Document D3 is indeed similar to document D2 insofar it
is also concerned with additive manufacturing of
scaffolds for artificial tissues. Nevertheless, it
substantially differs from document D2 in that, with
Figure 4, it specifically demonstrates how the nozzle
positioning and the material dispensing system are
synchronised. The scheme of Figure 4 is described in
paragraph [0076], cited by the appellant. Accordingly,
a signal proportional to the XY-position of the
extruder nozzle is used to drive the rotating motor of
the material extruder. The proportional ratio can be

"adjusted to coordinate the positioning system and the
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material dispensing system according to its controlled

movement, speed, and material extrusion flow rate".

The board is in agreement with the appellant that this
teaching of document D3 would have prompted the skilled
person to adapt the method and the system known from
document D1 in the manner of feature 1.11 of claim 1
and feature 9.11 of claim 9, respectively. Similarly as
for the inventive-step objection combining documents D1
and D2, the arrangement of the pump between the
extruder and the nozzle of document D1 means that it
must have been obvious to apply the teaching of
document D3 by implementing a joint control of the
speed of the extruder and the pump based on an increase
or decrease in a rate of translation of the nozzle
along one or more of the first, second, and third axis

and based on the sensed pressure.

Therefore, the skilled person, when starting from the
method disclosed by document D1 and in view of the
teaching of document D3, would have arrived at the
subject-matter of claim 1. The same conclusion applies

to the subject-matter of claim 9.

(c) Conclusion on inventive step

It follows from the above that the subject-matter of
both claims 1 and 9 of the patent as granted does not
involve an inventive step. The ground for opposition
under Article 100 (a) together with Article 56 EPC thus
prejudices the maintenance of the patent as granted.

The respondent's main request is not allowable.
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First auxiliary request - inventive step (Article 56 EPC)

29.

Apart from being cast in the one-part form, claim 1 of
the first auxiliary request is identical in wording to
claim 1 of the main request. For the same reasons set
out above, the subject-matter of claim 1 of the first
auxiliary request does not involve an inventive step so
that also the respondent's first auxiliary request is

not allowable.

Third auxiliary request - remittal

30.

31.

32.

Under Article 111(1) EPC the board may either exercise
any power within the competence of the department which
was responsible for the decision appealed or remit the
case to that department for further prosecution when
deciding on the appeal. Article 11 RPBA further
stipulates that the board shall not remit a case to the
department whose decision was appealed for further
prosecution, unless special reasons present themselves

for doing so.

In the respondent's view, a remittal to the opposition
division for further prosecution would not be justified
because, only during the oral proceedings held before
the board, the appellant raised objections against the

claims of the third auxiliary request.

The claims of the third auxiliary request have
identical wording to those of auxiliary request 3 filed
in response to the opposition division's communication
accompanying the summons to oral proceedings, i.e. with
letter dated 7 September 2022. The subject-matter of

these claims was not addressed in the decision under
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appeal because the opposition division decided to
reject the opposition. Also the opposition division's
communication did not include any statement from which
its position on the third auxiliary request could be
derived. The general remark made in point 4.2.2 of the
communication solely concerned amendments to the
independent system claim 9 of auxiliary requests 2 to
11 filed in reply to the notice of opposition, none of
which, however, had claims corresponding in wording to

those of the present third auxiliary request.

The appellant's appeal case was limited to the
respondent's main request. While the statement of
grounds of appeal contained objections against
dependent claims of the patent as granted, no
objections were raised against the claims of any of the
auxiliary requests that had been filed before the
opposition division. In addition, the appellant chose
not to react to the reply to the statement of grounds
of appeal with which the respondent filed the claims of
the third auxiliary request. As a consequence, the
appellant's objections against these claims raised
during the oral proceedings before the board constitute
an amendment of the appellant's appeal case submitted

at a very late stage of the appeal proceedings.

However, the board also notes that it was not until the
oral proceedings held before the board that the
respondent expressed itself on the deletion of the
phrase "the system is configured so that" from feature
9.9. This particular amendment to claim 9 of the third
auxiliary request had been left unmentioned by the
respondent in the written appeal proceedings so that
the onus was on the board and the appellant to deduce
the case being made themselves. Given that the

significance of the amendment is not immediately clear,
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it cannot be excluded offhand that it gives rise to

further objections.

Considering also the other amendments to claims 1 and
9, which seem to stem from the description of the
application as filed, the board concludes that there
are outstanding issues that need to be addressed, none
of which, however, were dealt with in the proceedings
before the opposition division. In the board's view,
these are special reasons justifying remittal to the
department which was responsible for the decision
appealed and keep with the primary object of appeal
proceedings of reviewing the decision under appeal in a
judicial manner (Article 12(2) RPBA).

For the above reasons, the board, exercising its
discretion under Article 111(1) EPC and
Article 11 RPBA, decided to remit the case to the

opposition division for further prosecution.

For these reasons it is decided that:

The decision under appeal is set aside.

The case is remitted to the opposition division for

further prosecution.
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