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Summary of Facts and Submissions

I. The facts of this case have been described in great
detail in the interlocutory decision T 1286/23 dated
11 November 2024 of this Board. With reference to that
decision, only the following needs to be highlighted:

- Firstly, that Geske’s appeal filed with letter of
15 August 2023 was held inadmissible to the extent
that it was directed against the opposition
division’s finding that the second intervention was
inadmissible (point 1.1.2 of the reasons).

- Secondly, that the admissibility of Geske’s appeal
in regard of the substantive issues depended on
whether an intervener intervening only at the
appeal stage could obtain the status of an
appellant by filing an appeal (point 1.1.3 of the
reasons) .

- Thirdly, that the above letter (also) had to be
interpreted as an intervention, which was
admissible (point 1.2 of the reasons).

- Fourthly, that while the case was pending before
the Board, the only party appealing among those
parties that had been parties to the proceedings
before the opposition division (the opponent in

this case) withdrew their appeal on 11 April 2024.
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The Board noted that decision G 3/04 by the Enlarged
Board of Appeal had taken the position that after
withdrawal of all appeals, appeal proceedings could not
be continued with a third party intervening only at the
appeal stage. The Board disagreed with this position
and took the view that in such case, proceedings could
and should be continued in a situation where the

intervener had filed both intervention and appeal.

The Board under Article 112 (1) (a) EPC and
Article 21 RPBA thus referred the following points of
law to the Enlarged Board of Appeal for decision:

After withdrawal of all appeals, may the proceedings be
continued with a third party who intervened during the

appeal proceedings? In particular, may the third party

acquire an appellant status corresponding to the status
of a person entitled to appeal within the meaning of

Article 107, first sentence, EPC?

With decision G 2/24 the Enlarged Board answered the

referral questions as follows:

After withdrawal of all appeals, appeal proceedings may
not be continued with a third party who intervened
during the appeal proceedings in accordance with
Article 105 EPC.

The intervening third party does not acquire an
appellant status corresponding to the status of a
person entitled to appeal within the meaning of

Article 107, first sentence, EPC.
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V. In a communication dated 22 October 2025, the Board
highlighted that the answers of the Enlarged Board
indicated that substantive proceedings must be deemed
terminated given that the only appealing party to the
decision under appeal had withdrawn its appeal, that
the appeal filed by the intervener should be dismissed
as inadmissible, and that the appeal fee paid by the
intervener had to be reimbursed. The Board invited both
parties to comment within a period of two months. No

comments have been received by the Board.

Reasons for the Decision

1. The decision of the Enlarged Board is binding upon the
referring Board, Article 112 (3) EPC.

2. It follows from the Enlarged Board’s decision that
appeal proceedings in this case have been terminated by
withdrawal of the appeal of the only admissibly
appealing party on 11 April 2024 and that Geske’s
appeal against the substantive issues of the appeal

decision must be deemed inadmissible.

3. Further, that the appeal fee must be reimbursed because
there is no legal basis for filing the appeal in the
first place (G 0003/04, Reasons 11).



T 1286/23

Order
For these reasons it is decided that:

The appeal filed by the intervener on 15 August 2023 is

rejected as inadmissible.

2. The appeal fee is reimbursed.
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