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Summary of Facts and Submissions

IT.

IIT.

The opponent appealed the decision of the Opposition
Division that the patent could be maintained in an

amended form.

The opposition relied on grounds under Article 100 (a)
EPC (lack of novelty and lack of an inventive step) and

Article 100 (c) EPC (extension of subject-matter).

The Opposition Division held that the patent extended
beyond the content of the application as filed, because
the latter failed to provide a direct and unambiguous
basis for the second branch of the claim, that is for
the combination of a cover-glass with a heating device.
They held that the application was strictly limited to
embodiments, in which the heating device was associated
with a windshield. The few passages of the description
that referred to a cover-glass with a heating device
were seen as relating to background information, or as
being insufficient to establish a clear relationship
between the cover-glass and the heating device. In the
absence of such a clear relationship, they held that
the statement in the application regarding the
suitability of the heating device for a cover-glass was
not a sufficient basis for a claim directed to this
combination. They did not share the proprietor's view
that the terms cover-glass and windshield were used as

synonyms in the application.
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VI.
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Although the subject-matter of claim 1 of auxiliary
request 1 was limited to the combination of a
windshield with a heating device, and thus no longer
contained the disputed combination of a cover-glass
with a heating device, this request was also not
allowed, because the Opposition Division held that the
adapted description in paragraph [0006] was
inconsistent with the claims and thus gave rise to an

issue under Article 84 EPC.

Auxiliary request 2, which was amended, with regard to
auxiliary request 1, by deletion of the disputed
expression in paragraph [0006] of the description, was
found to be allowable. In particular, the Opposition
Division held, in view of the limitation of the claim
to a windshield combined with a heating device, that
the claimed subject-matter was new and involved an

inventive step.

In their appeal, the proprietor reiterated the argument
that the terms windshield and cover-glass were
interchangeable and should be treated as synonyms.
According to a second line of argument, windshields and
cover-glasses were made of similar materials and had
similar structures. Because of these similarities, the
skilled person would have had no difficulty in applying
the teachings of the patent, focusing on an embodiment
associating a windshield and a heating element, to
embodiments associating a cover-glass and a heating
element. This applied, in particular, to the aspect
regarding the necessary contact between the heating
element and the cover-glass: an aspect that was missing
from the description, as had been stressed by the

Examining Division.
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In its response to the proprietor's grounds, the
opponent underlined that a direct and unambiguous basis
for the combination of a heating device with a cover-
glass was missing from the application as filed. In
particular, the application only ever referred to a
"viewing window" in conjunction with a windshield, but

never with a cover-glass.

The proprietor requests that the decision of the
Opposition Division be set aside and amended such that
the opposition be rejected, or, in the alternative,
that the patent be maintained in an amended form on the

basis of auxiliary request 1.

The proprietor's main request and auxiliary request 1
are identical to the correspondingly denoted requests

underlying the impugned decision.

The opponent (respondent) requests that the appeal be

dismissed.

The proprietor further requests oral proceedings, if
neither of their main and auxiliary requests is

allowed.

The opponent has not requested oral proceedings.

Claims 1 and 15 of the main request read:
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1. A windshield (20) or a cover-glass with a
heating device (10), the heating device (10)
comprising:
a housing (12) retaining a camera lens
(14) ;
a primary induction coil (22) positioned
proximate the housing (12) and configured
to generate a magnetic field (24) 1in
response to receiving electrical power
(26) from a power supply (28); a
controller circuit (34) in electrical
contact with the primary induction coil
(22) configured to control the electrical
power (26) delivered to the primary
induction coil (22); and
a secondary induction coil (36) overlaying
the primary induction coil (22) configured
to receive the magnetic field (24) from
the primary induction coil (22) and
generate heat (38);
characterized in that
the secondary induction coil (36) 1is 1in
direct contact with the windshield (20) or
the cover-glass and defines a viewing
window (40) through which the camera lens
(14) views a surrounding area;
whereby the secondary induction coil (36)
heats the viewing window (40) when the
primary induction coil (22) receives the

electrical power (26).

15. Use of a heating device (10), the
heating device (10) comprising:
a housing (12) retaining a camera lens
(14) ;

a primary induction coil (22) positioned
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proximate the housing (12) and configured
to generate a magnetic field (24) 1in
response to receiving electrical power
(26) from a power supply (28); a
controller circuit (34) in electrical
contact with the primary induction coil
(22) configured to control the electrical
power (26) delivered to the primary
induction coil (22),; and

a secondary induction coil (36) overlaying
the primary induction coil (22) configured
to receive the magnetic field (24) from
the primary induction coil (22) and
generate heat (38);

wherein the secondary induction coil (36)
is in direct contact with a windshield
(20) of a vehicle or a coverglass and
defines a viewing window (40) through
which the camera lens (14) views a
surrounding area,; whereby the secondary
induction coil (36) heats the viewing
window (40) when the primary induction
coil (22) receives the electrical power
(26) .

Reasons for the Decision

Main request

Added subject-matter

1. Although the windshield and cover-glass apparently

fulfil similar functions in the context of the



- 6 - T 2035/23

invention, in view of the need to protect the viewing
window of a camera lens, there is no reason to equate
them and consider the two concepts as synonymous. The
application associates windshield with a vehicle.
Cover—-glass, as commonly understood, applies to items
intended to cover an object or space, and, in the
absence of any more specific indication, means a cover
for a camera lens that is in the optical path between

the lens and the camera's scene.

The argument relied upon by the proprietor, that the
two terms are synonyms and interchangeable can thus not

be shared.

However, the application, as a whole, contains a direct
and unambiguous basis for the claimed combination of a
cover-glass with a heating device, as defined in
granted claim 1. This will be outlined in the

following.

The first sentence following the heading "Description
of the embodiments" on page 3, lines 5-7, of the

original disclosure states:

Hereinafter, a heating device 10 for a
windshield 20 and/or a cover-glass according
to an embodiment of the present disclosure
will be described with reference to the

figures.

While the use, here, of the combined conjunction "and/
or" may cause some doubt as to how the heating device
relates to both the windshield and the cover glass at
the same time, the statement is nevertheless

unambiguous regarding the combination of a cover-glass

and a heating device, deriving from the "or" branch.
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From the indication on page 3, lines 5-7 of the
original disclosure, it is clear that the cover glass
and the windshield perform similar functions, in the
context of the invention, when combined with a heating
device. Both provide protection for the camera lens
while allowing light to reach it. This applies both to
the arrangement of a windshield and a heating device on
the one hand or a cover glass and a heating device on
the other hand, as can be derived from the reference in
the cited passage to an embodiment of the present
disclosure. A viewing window, as defined in combination
with a windshield by the secondary induction coil of
the heating device, is thus also implicitly present in
the alternative combination of a cover glass and a

heating device.

The Opposition Division based their findings on the
observation that the originally filed description was
completely silent about the relationship of the heating
device with any cover-glass. More specifically, they
held, the originally filed application did not
disclose, directly and unambiguously, the feature of
the secondary induction coil being in direct contact

with the cover-glass.

The arguments put forward by the opponent in this
context, and found persuasive by the Opposition
Division, relate to the question of sufficiency of
disclosure. The proprietor, to a degree, followed this
line of argumentation, focusing on issues of
sufficiency, and contesting the arguments in their
substance. There were, in their view, similarities
between windshields and cover-glasses in terms of
materials and structures. This implied that the skilled

person would have had no difficulty in applying the
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teaching of the patent to embodiments directed to a

cover—-glass with a heating device.

In the Board's judgment, however, the lack of detail
regarding the relationship between the cover-glass and
the heating device, as relied upon by the Opposition
Division, does not mean that the claimed combination
has no basis in the application as filed. Any lack of
detail regarding this aspect of the invention might be
relevant for the question of sufficiency of disclosure,
but is without bearing on the question of whether the
original disclosure contains a direct and unambiguous
basis for the recited combination. Articles 83 EPC on
the one hand, and 100(c) and 123(2) EPC on the other,
define distinct conditions and are to be treated

separately.

The first sentence on page 3, lines 5-7 of the original
disclosure, as reproduced above, is a sufficient basis
for a claim directed to a cover-glass with a heating

device.

In conclusion, the question raised by the opponent as
to the (missing or not) relationship between cover-
glass and heating element, is not relevant under
Article 100 (c) or 123(2) EPC. It might be an issue
regarding sufficiency of disclosure, but that is a
ground that was not raised by the opponent or the

Opposition Division.

The ground for opposition under Article 100 (c) EPC,

thus, does not prejudice the maintenance of the patent.
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Novelty - Inventive step

13. The aspects of the decision regarding novelty and
inventive step were not challenged by the opponent.
Their arguments focused exclusively on the proprietor's
assertions that the Opposition Division had erroneously
decided that the combination of a cover glass with a
heating element was not originally disclosed and thus

defined added subject-matter.

14. The Opposition Division's decision on inventive step,
which they set out in respect of auxiliary request 2,

applies equally to the main request.

Conclusion

15. The proprietor has successfully argued that the
Opposition Division erred on the question of added
matter. No other aspect of the Opposition Division's

decision is challenge on appeal.

16. With the main request being allowable, the impugned
decision is to be amended such that the opposition be

rejected.



Order

For these reasons it is decided that:

1.

2. The opposition is rejected.

The Registrar: The Chair:
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The decision under appeal is set aside.



