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Summary of Facts and Submissions

I. The appeal of the opponent (hereinafter appellant) lies
from the decision of the opposition division to reject

the opposition against European patent 3 427 584.

IT. With the reply to the statement of grounds of appeal,
the patent proprietor (respondent) inter alia requested
that the appeal be dismissed, implying maintenance of
the patent as granted, or alternatively, remittal of
the case to the opposition division for consideration

of auxiliary requests 1 to 7 submitted therewith.

IIT. In a first communication pursuant to
Article 15(1) RPBA, the board provided the preliminary
view that none of the respondent's claim requests were

allowable, and that the patent was to be revoked.

IVv. With letter dated 3 December 2025, the appellant
requested, in the event that the respondent should

withdraw its consent to the text of the patent, that

- the board nevertheless issue a fully reasoned
decision,

- as an auxiliary measure, the board dismiss the
request (i.e. the withdrawal of approval of the
text) as inadmissible due to an abuse of
proceedings,

- or as a further auxiliary measure that the board
refer questions in this regard to the Enlarged

Board of Appeal.

Suggestions for questions which could be posed to the

Enlarged Board in a referral were proposed.
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With letter dated 12 December 2025, the respondent
stated the following:

"We hereby withdraw the proprietor's approval of the
text of European Patent No. 3427584 (18189515.2)"

and further stated that it would not attend oral
proceedings before the board scheduled for
15 January 2026.

In a second communication pursuant to

Article 15(1) RPBA, the board requested that the
respondent clarify its requests, in particular whether
the withdrawal of the approval of the text of the
patent extended to auxiliary requests 1 to 7 submitted
with its reply to the statement of grounds of appeal.
The board also provided the preliminary view that there
was no legal basis in the EPC to grant the appellant's
requests set out in the letter dated 3 December 2025.

With letter dated 17 December 2025, the appellant
maintained its requests set out with letter dated
3 December 2025 and submitted further arguments. The

request for oral proceedings was also maintained.

With letter dated 30 December 2025, the respondent
confirmed that the withdrawal of approval of the text
of the patent also extended to all auxiliary requests,

i.e. auxiliary requests 1 to 7.

With letter dated 8 January 2026, the appellant

submitted further arguments.

Oral proceedings by videoconference took place as
scheduled on 15 January 2026 in the presence of the

appellant and in the absence of the respondent, as
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announced with letter dated 12 December 2025. During
oral proceedings, the appellant withdrew the request
submitted with letter dated 3 December 2025 that the
board dismiss the respondent's withdrawal of the
approval of the text of the patent as inadmissible due

to an abuse of proceedings.

Requests relevant to the present decision

The appellant requested that the contested decision be
set aside and that the patent be revoked in its
entirety.

It also requested

(a) that the board nevertheless issue a fully reasoned

decision; and

(b) as an auxiliary measure, that the board refer

certain questions to the Enlarged Board of Appeal.

For the relevant party submissions, reference is made

to the reasons for the decision set out below.

Reasons for the Decision

Introduction

The present appeal concerns the procedural consequences
of the fact that the patent proprietor (respondent)
withdrew its approval of the text of the patent as
granted (main request) and of all auxiliary requests 1
to 7.
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The relevant legal provision for this issue is
Article 113(2) EPC, which reads as follows:

"The European Patent Office shall examine, and decide
upon, the European patent only in the text submitted to

it, or agreed, by the proprietor of the patent."

As acknowledged by the appellant, the long-established
practice of the Boards of Appeal in such a situation
has been to revoke the patent on the basis of the lack
of an agreed text pursuant to Article 113(2) EPC,
because, in the absence of any text agreed to by the
proprietor, substantive examination of patentability is

no longer possible.

As further acknowledged by the appellant, this practice
was first introduced in decision T 73/84 and has since
been consistently applied in several hundred decisions
of the Boards of Appeal up to the date of oral
proceedings in the present case (see T 73/84, 0OJ EPO
1985, page 241 and selected decisions cited in the Case
Law of the Boards of Appeal, 1lth Edition 2025, III.B.
3.3 and IV.D.2).

Against this background, three requests of the
appellant are to be discussed in this decision,

together with the related arguments:

- first, the request to issue a fully reasoned
decision (see point 2 below);

- second, the request to include comments on
patentability as obiter dicta (see point 3 below);
and

- third, the request to refer questions to the

Enlarged Board (see point 4 below).
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A further argument raised by the appellant
concerned the alleged unfair tactical use of
multiple divisional filings. This argument was tied
to its request to dismiss the withdrawal of the
approval of the text as an abuse of proceedings.
Since that request was withdrawn (see above, point
X), this part of the appellant's analysis need not

be addressed.

The appellant's request that the board issue a fully

reasoned decision

Appellant's arguments

During oral proceedings before the board, the appellant
clarified that its request was to be understood as a
request for a fully reasoned decision, at least on the
substance of the respondent's main request (patent as
granted) . Specifically, it was requested that the board
decide upon the main request based on the appellant's
grounds for opposition, notwithstanding the withdrawal
of agreement to the text of that request as set out
above. In the following, such a decision is referred to

as a decision in substance.

The appellant submitted that decision T 73/84 and
subsequent decisions applying the same principles
(hereinafter referred to collectively as "decisions
taken in the absence of an agreed text") were not fully
or not adequately reasoned. Indeed, according to the
appellant, none of these decisions had explained why a

decision in substance was not needed or not possible.

The appellant further argued that the reasoning
underlying T 73/84 was developed by the deciding board

in that case merely to fill an apparent "lacuna" in the
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EPC, which lacked and to this day still lacks (see
Article 105a(2) EPC) an explicit provision allowing a
patent proprietor to surrender or request revocation of
the patent. The reasoning applied in decisions taken in
the absence of an agreed text was developed to overcome

this lacuna.

Finally, the appellant submitted that in the decisions
taken in the absence of an agreed text, the correct
interpretation of this provision had neither been
examined nor correctly applied. Article 113(2) EPC was
to be construed as an "or" provision, not as an "and"
provision. It provided that the EPO shall examine, and
decide upon, the European patent only in the "text
submitted to it or agreed, by ... the proprietor of the
patent". On this basis, a text could serve as a basis
for a decision either because it had been "submitted to
the EPO" or because it had been "agreed" by the

proprietor.

Consequently, according to the appellant, a text
"submitted" at an earlier stage of proceedings could
still be decided upon in accordance with

Article 113 (2) EPC, even after the patent proprietor
had withdrawn its approval of that text.

In support of this interpretation of
Article 113 (2) EPC, the appellant cited the following
passage from Enlarged Board of Appeal decision G 7/93

(point 2 of the reasons):

"The referring Board of Appeal has indicated its view
that Article 113(2) EPC is based on the fundamental
right of parties to civil law proceedings to decide the
scope of their case. In the Enlarged Board's view, this

provision of the EPC does not give any right to an
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applicant in the sense that the EPO is in any way bound
to consider a request for amendment put forward by the
applicant. The effect of this provision is merely to
forbid the EPO from considering and deciding upon any
text of an application other than that "submitted to
it, or agreed, by the applicant or proprietor ...""

(emphasis added by the appellant).

In view of this passage, the appellant argued, the
correct interpretation of Article 113(2) EPC was that
it merely prevented the EPO on its own motion from
altering the text of the application without the
consent of the applicant, i.e. implying that it did not
prevent the EPO from deciding upon a text submitted to

it, but no longer agreed.

Board's assessment

The board does not agree that the decisions
establishing the principle that a withdrawal of
approval of the text leads to the revocation of the
patent did not include proper reasoning. In particular,
in the case underlying T 73/84, the deciding board
explained that, since under Article 113(2) EPC the EPO
must consider the European patent only in the text
submitted to it, or agreed by, the proprietor of the
patent, the withdrawal of approval left no text on
which the appeal could be considered, the only
remaining possibility being revocation of the patent
(points 3 and 5 of the reasons). Subsequent decisions
have followed the same line of reasoning. However, what
is decisive in the present proceedings is how, in the
board's view, Article 113(2) EPC should be interpreted
and whether the board has reasons to believe that the

interpretation followed so far is incorrect.
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The appellant's main argument to this effect, as
understood by the present board, is that

Article 113(2) EPC sets out two alternative bases on
which the EPO may decide upon a patent, namely a text
that has been "submitted" to it, or a text that has
been "agreed" by the proprietor. By virtue of the word
"or", these two alternatives are independent of each
other. As a consequence, a text once submitted by the
proprietor remains available as a basis for a decision
even after the proprietor has stated that it no longer

agrees to it.

The wording of the provision is prima facie consistent
with this view. The board considers correct, however,
solely the interpretation under which "submitted" and
"agreed" are two procedural pathways for expressing the
same underlying legal state, namely that the proprietor
agrees to the text at the moment the decision is taken,
a view that underlies the case law of the Boards of
Appeal. Two considerations favour this latter

interpretation.

First, Article 113(2) EPC is addressed to the EPO and
governs how it shall act when it examines and decides.
It is a rule of conduct directed at the act of
deciding. A provision of this form necessarily refers
to the state of affairs at the moment the decision must
be taken, and not to a previous stage of the

proceedings.

Second, in the board's wview, the purpose of

Article 113 (2) EPC is to ensure that the applicant or
proprietor retains control over the text decided upon.
On that premise, that purpose only has practical effect
if the proprietor's agreement to the text is operative

at the moment the decision is taken. Deciding upon a
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text which the proprietor has stated it no longer
agrees to provides no such control. The appellant's
construction would deprive the provision of the
function suggested above: if any historically filed
text remained permanently available as a decision
basis, a statement by the proprietor that it no longer
agrees to that text would have no legal consequence
whatsoever. The EPO could thereby decide in substance
upon a text against the proprietor's will. In the
board's view, this is the very result that

Article 113 (2) EPC is designed to prevent. The text
upon which the decision is taken must be decided by the
proprietor or applicant, and not by the European Patent
Office.

It follows that "submitted" in Article 113(2) EPC does
not refer merely to a historical act of filing, but to
a continuing expression of agreement. A text is
"submitted to" the EPO within the meaning of that
provision only as long as the proprietor maintains
agreement to it. Under Article 113(2) EPC, the EPO
cannot decide upon a text withdrawn, or no longer
agreed to, by the patent proprietor, irrespective of
whether the text remains on file. Once the proprietor
has stated that it no longer agrees to the text, that
text no longer satisfies the condition set by

Article 113(2) EPC.

This conclusion is not contradicted by the passage in

G 7/93 cited by the appellant in support of its reading
of Article 113(2) EPC. That passage merely quotes the
"or" construction as it appears in Article 113 (2) EPC;
it does not provide any interpretation going beyond the
wording of the provision itself. It is however
indicated elsewhere in G 7/93 that the appellant's

interpretation is not correct. In particular, the
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Enlarged Board stated (point 2.2 of the reasons) that
the underlying object of the procedure under

Rule 51(6) EPC is to conclude the granting procedure on
the basis of the previously notified and approved text.
The former Rules 51 (4) to (6) EPC correspond in
substance to present Rules 71(3) and 71(5) EPC, which
provide that the decision to grant is based only on the
text so notified and approved, or deemed approved, by
the applicant. This shows that the "or agreed"-limb of
Article 113 (2) EPC is designed precisely for situations
where the EPO itself has proposed an amended text. In
that case, a decision may only be taken once the
applicant has expressed agreement through a specific
procedural act. It would be incoherent to read the

"submitted"-1limb as requiring anything less.

The board therefore concludes that both limbs of
Article 113 (2) EPC are directed at the same underlying
legal condition: the existence, at the time of the
decision, of a text to which the proprietor currently
agrees. Where the proprietor withdraws its consent,
there is no text on which the board can base a

decision.

The established practice of the Boards of Appeal rests
therefore on an interpretation and understanding of the
EPC which the present board does not consider
incorrect. There is consequently no reason to depart

from it in the present proceedings.

The possibility of including an "obiter dictum"

The appellant argued that, even if the board by wvirtue
of Article 113(2) EPC were prevented from taking a
reasoned decision on a text the approval of which had

been withdrawn, this would not prevent it from
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including substantive reasons in relation to that text,
for example in the form of an obiter dictum. The board

understands this as a subordinate request.

The board cannot accept the argument underlying this
request. First, an obiter dictum, by definition, falls
outside the legally operative act of the board
examining and deciding upon a text within the meaning
of Article 113(2) EPC, as it does not form part of the

ratio decidendi of a decision.

Second, the inclusion of obiter dicta lies entirely
within the discretion of the board. They are by nature
exceptional. Obiter dicta are used, for example, to
comment on issues of general legal interest or on
points which may arise in future cases, or to address
questions which are related to the case but not
necessary for the decision. They are not intended to
provide a substitute for a substantive decision where
the procedural conditions for such a decision are not
fulfilled.

In any event, in the present case, the board sees no
reason to include substantive remarks on the
allowability of claim requests the agreement to which
has been withdrawn. The appellant originally relied on
the pendency of other divisional applications before
the EPO. It also referred to parallel proceedings in
other jurisdictions (Brazil and the US). However, as
later acknowledged by the appellant, no further
proceedings concerning applications or patents of the
same family are pending before the EPO. The reference
to applications filed or patents granted outside the
EPC system is irrelevant, since these are not subject

to the substantive provisions of the EPC.
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The appellant's request for referral under
Article 112 (1) (a) EPC

By letter dated 3 December 2025, the appellant proposed
that the following questions, concerning whether a
decision in substance should be issued, be referred to

the Enlarged Board of Appeal:

"1. If in an opposition procedure the patentee
withdraws its consent with the text of the patent

as granted (claims and description) as well as with all
auxiliary requests, 1is the Office then prevented from
issuing a full reasoned decision, making statements

about all grounds of opposition raised?

2. If the answer to 1. is answered to the negative then
under what circumstances shall a full reasoned decision
be issued? Amongst these circumstances does it play a

role that there are divisional patents or applications

that are still pending?"

According to the wording of Article 112(1) (a) EPC, a
referral may be made only if a decision of the Enlarged
Board is "required" for the purpose of either ensuring
uniform application of the law or because a point of
law of fundamental importance arises. The case law
interprets this requirement as providing that the
question referred must be decisive for the outcome of
the proceedings. The Enlarged Board has consistently
held that this requirement excludes referrals
concerning gquestions of a merely theoretical or
academic nature (G 3/98, point 1.2.3 of the reasons).
The latter would be the case if the referring board
were to reach the same decision regardless of the

answer to the referred question (ibidem).
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In the board's understanding, the relevant
consideration when assessing the above requirement is
whether the answer could affect the result to be set
out in the Order of the decision. If the referring
board were to reach the same result in its Order
irrespective of the answer to the referred question, a
decision of the Enlarged Board would not be "required"
within the meaning of Article 112(1) (a) EPC, even if

the reasoning might differ.

In the present case, the appellant did not dispute at
the oral proceedings that, irrespective of how the
proposed questions were answered, the appeal would
result in the revocation of the patent. The referral
would only concern whether the board may (not must)
address, in the reasoning, substantive issues relating
to a text originally submitted or agreed to by the
patent proprietor. In these circumstances, a decision
of the Enlarged Board is not required for the board to
decide the appeal within the meaning of

Article 112 (1) (a) EPC as interpreted above. The request

for referral is consequently rejected.

Conclusions

The appellant's request that the contested decision be
set aside and that the patent be revoked in its

entirety is granted.

As a consequence of the analysis set out above, the
principle established in T 73/84 and subsequent
decisions under Article 113(2) EPC applies to the
present case: the absence of an agreed text for the
patent precludes any substantive examination of the
alleged impediments to patentability. The proceedings

are therefore to be terminated by a decision ordering
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revocation of the patent, without assessing the issues

raised on the merits.

5.3 The board also sees no reason - in the present
proceedings - to address those issues in the form of
obiter dicta.

5.4 Finally, a referral to the Enlarged Board of Appeal is
not required to decide the present case.

Order

For these reasons it is decided that:

The request for referral of questions to the Enlarged Board

of Appeal is rejected.

2. The decision under appeal is set aside.

3. The patent is revoked.

The Registrar: The Chairman:

*
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