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Summary of Facts and Submissions

IT.

European patent 2 400 950 ("the patent") was granted

with eighteen claims.

Claim 1 as granted defined a pharmaceutical composition
comprising a dry powder formulation of Compound (I), as
identified by its systematic chemical name and
structure, or a pharmaceutically acceptable salt
thereof, wherein Compound (I) is administered by
inhalation at a dose of 12.5, 25 or 50 pg per day for

use in the treatment of respiratory disease.

Compound (I) became associated with the generic name

"vilanterol" after the filing date of the patent.

Eight oppositions were filed against the grant of the
patent on the grounds that its subject-matter lacked
novelty and inventive step, that the claimed invention
was not sufficiently disclosed and that the patent
comprised subject-matter extending beyond the content

of the application or the parent application as filed.

The opposition division decided that the patent as
amended in accordance with the main request filed on

16 December 2020 met the requirements of the EPC.

Claim 1 of the main request defined:

"A pharmaceutical formulation comprising a dry powder
formulation of 4-{(1R)-2-[(6-{2-[(2,6-dichlorobenzyl)
oxylethoxylhexyl)amino] -1-hydroxyethyl}-2-
(hydroxymethyl) phenol:
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HOCH, Ci

HO—X\ /)~ CHCH,NH(CH,)O(CH,),0CH,

OH Cl

Compound (l)
or a pharmaceutically acceptable salt thereof, a
carrier and a ternary agent, wherein the ternary agent
is magnesium stearate and wherein Compound (I) is
administered by inhalation at a dose of 25 or 50ug per
day, calculated as the free base for use in the

treatment of respiratory disease."

IIT. Opponents 02, 03, 05, 06 and 08 appealed the decision
of the opposition division. Opponent 02 subsequently
withdrew its appeal on 6 March 2025 and remained party
as of right under Article 107 EPC.

IV. Oral proceedings were held before the Board on
12 February 2026.

During the oral proceedings, the patent proprietor
(respondent) declared that it no longer approved the

text of the patent and withdrew all requests on file.

Reasons for the Decision

1. Under Article 113(2) EPC, the European Patent Office
shall decide upon the European patent only in the text
submitted to it, or agreed, by the proprietor of the
patent.

2. By disapproving the text of the patent and withdrawing
all amended text versions submitted to the EPO, the



Order
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patent proprietor withdrew their approval of any text
for maintenance of the patent. Therefore, there is no
approved text of the patent on the basis of which the

board can decide on the appeal.

In these circumstances, it is established case law that
the patent must be revoked without further substantive
examination as to patentability (see Case Law of the
Boards of Appeal of the European Patent Office, 11lth
edition 2025, section IV.D.2).

For these reasons it is decided that:

1. The decision under appeal is set aside.
2. The patent is revoked
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