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Summary of Facts and Submissions

I. The patent proprietor and the opponent both filed
appeals against the opposition division's interlocutory
decision that European patent No. 3 767 950 as amended
on the basis of the claims of auxiliary request 1 filed
during the oral proceedings held on 21 May 2024 met the

requirements of the EPC.

II. The patent proprietor initially requested that the
decision under appeal be set aside and that the patent
be maintained on the basis of the claims of the main
request on which the decision under appeal was based
or, alternatively, auxiliary request 1 filed with the
statement of grounds of appeal or one of auxiliary
requests 2 to 7 which correspond to auxiliary
requests 1 to 6 which were on file at the time the
decision under appeal was taken, or one of auxiliary
requests 8 to 11 filed with its reply of
24 February 2025.

III. The opponent (appellant) initially requested that the
decision under appeal be set aside and the patent be
revoked.

Iv. The board appointed oral proceedings and subsequently

issued a communication pursuant to Article 15(1) RPBA,

setting out its preliminary opinion on the appeal case.

V. At the oral proceedings on 22 January 2026, the patent
proprietor stated that it no longer approved the text
of the patent as granted and withdrew all requests on
file.
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Reasons for the Decision

1. According to Article 113(2) EPC the EPO shall examine
and decide on the European patent only in the text
submitted to it, or agreed upon, by the proprietor of

the patent.

2. In view of the patent proprietor's statement at the
oral proceedings before the board, there is no approved
text on the basis of which the board could consider the
appeals and examine whether a ground for opposition
prejudices the maintenance of the patent. It is also no
longer possible to take a decision as to substance
because the absence of an approved text precludes any
substantive examination of the alleged impediments to
patentability (T 186/84, point 5 of the Reasons;

T 646/08, point 4 of the Reasons and T 2434/18, point 4

of the Reasons).

3. According to the case law of the Boards of Appeal, in
these circumstances a substantive requirement for
maintaining the patent is lacking and the proceedings
are to be terminated by a decision ordering revocation
of the patent under Article 101 EPC without assessing
issues relating to patentability. The patent cannot be
maintained against the patent proprietor's will (see
e.g. decision T 73/84 and Case Law of the Boards of
Appeal of the European Patent Office, 11lth edition
2025, III.B.3.3 and IV.D.2).

4. There are no remaining issues that need to be dealt

with by the board in the present appeal case.
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Order

For these reasons it is decided that:

The decision under appeal is set aside.

2. The patent is revoked.
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