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Interlocutory decision of the Opposition
Division of the European Patent Office posted on
27 June 2024 concerning maintenance of the
European Patent No. 3400114 in amended form.
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Summary of Facts and Submissions

IT.

IIT.

Iv.

An appeal was filed by the opponent against the
decision of the opposition division maintaining
European patent No. 3 400 114 in amended form according
to then auxiliary request 7. The patent proprietor did

not file an appeal.

The board issued a summons to oral proceedings together
with a communication according to Article 15(1) RPBA on
18 December 2025. The board gave its preliminary
opinion that inter alia the subject-matter of claim 1
of the main request (previous auxiliary request 7) and
the first auxiliary request appeared to lack novelty
(Article 54 EPC), that the second to eleventh auxiliary
requests were likely to be rejected in view of the
prohibition of reformatio in peius, and that the
conditions put forward for considering the conditional

twelfth to seventeenth auxiliary requests were not met.

With letter of 11 March 2026, the patent proprietor
stated that it disapproved the text of the patent in
any form and withdrew all its existing requests. The
patent proprietor also withdrew its request for oral

proceedings.

The scheduled oral proceedings were subsequently

cancelled.

Reasons for the Decision

According to Article 113(2) EPC, the European Patent

Office shall examine, and decide upon, the European



Order
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patent only in the text submitted to it, or agreed, by
the patent proprietor.

It is established case law that when a patent
proprietor states in opposition or appeal proceedings
that the text in which the patent was granted or
maintained is no longer approved, and does not submit
any amended text, that the patent is to be revoked (see
Case Law of the Boards of Appeal, 11lth edition 2025,
ITT.B.3.3, first paragraph; T 73/84, Reasons 3 to 5).

In the present case, the patent proprietor has
explicitly withdrawn its approval of the text of the
patent in any form, i.e. including in the amended form
found by the opposition division to meet the
requirements of the EPC, and has also withdrawn all its
auxiliary requests. There is therefore no text of the
patent on the basis of which the board can consider the

appeal of the opponent (T 2405/12, Reasons 2).

The patent is therefore to be revoked without any
consideration of substantive issues (T 2405/12,

Reasons 4, T 1815/13, Reasons 4).

For these reasons it is decided that:

1. The decision under appeal is set aside.

2. The patent is revoked.
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