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Summary of Facts and Submissions

IT.

IIT.

Iv.

The patent proprietor and the opponent lodged appeals
within the prescribed period and in the prescribed form
against the decision of the opposition division to
maintain European patent No. 3 580 140 in amended form

on the basis of the then auxiliary request 2.

Since each party to the proceedings is both appellant
and respondent, they are referred to below as the
patent proprietor and the opponent, for the sake of

clarity.

An opposition was filed against the patent in its
entirety and based on the grounds for opposition
pursuant to Article 100 (a) EPC (novelty and inventive

step) .

In preparation for oral proceedings, scheduled at the
parties' requests, the board communicated its
preliminary assessment of the case to the parties by
means of a communication pursuant to Article 15(1) RPBA
dated 17 December 2025. None of the parties replied in

the substance to said communication.

Oral proceedings before the board took place on
5 May 2026.

At the conclusion of the oral proceedings the decision
was announced. Further details of the proceedings can
be found in the minutes thereof.

The requests of the parties are as follows:

for the patent proprietor



for
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that the decision under appeal be set aside, and
that the patent be maintained in amended form on
the basis of one of the sets of claims according to
the main request or auxiliary request 1 submitted
during opposition proceedings and re-filed with the
statement of grounds,

or, 1in the alternative,
that the appeal of the opponent be dismissed, i.e.
that the patent be maintained in the form according
to auxiliary request 2, which was held by the
opposition division to meet the requirements of the
EPC,

or, in the alternative,
that the patent be maintained in amended form on
the basis of one of the sets of claims according to
auxiliary requests 3 and 4, which were filed for
the first time in appeal proceedings with the
patent proprietor's reply to the opponent's
statement setting out the grounds of appeal,

or, in the alternative,
that the patent be maintained in amended form on
the basis of the set of claims according to
auxiliary request 5, which was filed during
opposition proceedings and re-filed with the

statement of grounds;

the opponent

that the decision under appeal be set aside and
that the patent be revoked,

or, 1in the alternative,
in the event that the board finds that the main
request or the first auxiliary request satisfies
the requirements of Articles 83, 84, and 123 (2)
EPC, or that the patentability of the subject-



VI.

VII.

- 3 - T 0296/25

matter of one of auxiliary requests 3 to 5 be

subject to decision, that the case be remitted to

the opposition division for further prosecution.

The lines of arguments of the parties are dealt with in

detail in the reasons for the decision.

Independent claim 1 of the main request with the

feature labelling used by the parties, reads as

follows:

"l
1.1
1.2

1.3

A package (1) for smoking articles comprising:
a group (29) of smoking articles;

an outer container (2), which is cup-shaped,
houses the group (29) of smoking articles and
has: an open top end (3), a bottom wall (6)
opposite to the open top end (3), a front wall
(7) and a rear wall (8), which are parallel and
opposite to one another, and two side walls (9),
which are parallel and opposite to one another;
a 1lid (4), which is cup-shaped, is hinged to
the outer container (2) so as to rotate,
relative to the outer container (2), between an
open position and a closed position of the open
top end (3), and has: an open bottom end, a top
wall (10), a front wall (11) and a rear wall
(12), which are parallel and opposite to one
another, and two side walls (13), which are
parallel and opposite to one another;

a collar (14 ), which is glued on the inside of
the outer container (2) so as to partially
project outwards from the open top end (3),
comprises a front wall (15), two side walls
(16), a rear wall (17) and a top wall (18), and
has a through pullout opening (20), through

which the smoking articles can be pulled out;



and

a sealing flap (21),
outside of the collar
(14) at least at
or of the top wall (18)
in the closed position,
(20) ;

wherein the collar

collar

opening

1.4.1 (14)

from glue, i.e. no glue

to the other parts of the collar

collar (14)
lateral walls

(2),

(7, 8, 9)

i.e.

is glued to the front wall

container (2),
(14)
the outer container

(1)

collar

the package
in that:

1.6 the sealing flap (21)
(25),

glued to the front wall

means of a first permanent glue

the opening and closing

is only glued to the front,

the front wall

and the side walls
are glued to the side
(2);

for smoking articles is
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which is arranged on the
(14)

and is glued to the
the rear wall (17) and/
and, when the 1id (4) is

covers the pull-out
is free, on the inside,
is used to connect one
(14), and the
rear and
of the outer container
(15) of the collar (14)
(7) of the outer
(1l6) of the

walls (9) of

characterized

comprises a connecting tab

which is permanently and non-removably

(11) of the 1id (4) by
(26), so that,
of the 1id (4) also

simultaneously opens and closes the sealing flap

(21);

1.7 the top wall (18) of the collar (14) is "U"
shaped and surrounds the pull-out opening (20)
by means of two side sections and a rear
section;

1.8 it is provided a second permanent glue (22)
which is applied to an inner surface (23) of the

sealing flap (21), and is placed between the
sealing flap (21) and the collar (14), so as to
permanently glue the sealing flap (21) to the

collar (14); and
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1.9 the second permanent glue (22) is placed partly
at the rear wall (17) of the collar (14) and
partly at the rear section of the top wall (18)
of the collar (14)."

Claim 5 of the main request reads as follows:
" The package (1) for smoking articles according to
one of the claims from 1 to 4, wherein:

the collar (14) comprises a pair of fins (32),
which are arranged on opposite sides of the collar
(14), are connected to the rear wall (17) of the collar
(14), and rest against the respective side walls (16)
of the collar (14);

the fins (32) simply rest against and are not
glued to the respective side walls (16) of the collar
(14); and

a bottom portion of each fin (32) is covered by
the corresponding side wall (9) of the outer container
(2) so that the side wall (9) of the outer container
(2) holds the fin (32) adherent to the side wall (16)
of the collar (14)."

Claim 10 of the main request reads as follows:
" A method for manufacturing a package (1) for
smoking articles according to one of the claims from 1
to 9; the manufacturing method comprises the steps of:

providing a flat blank (35) used to obtain the
collar (14) and having the through pull-out opening
(20) ;

applying the sealing flap (21) to the flat blank
(35) at the previously formed pull-out opening (20),
wherein the connecting tab (25) is permanently and non-
removably glued to the front wall (11) by means of a

first permanent glue (26) and wherein a second
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permanent glue (22) is applied to the inner surface
(23) of the sealing flap (21) and is placed between the
sealing flap (21) and the collar (14 ), wherein the
second permanent glue (22) is placed partly at the rear
wall (17) of the collar (14) and partly at the rear
section of the top wall (18) of the collar (14); and
folding the flat blank (35) provided with the

sealing flap (21) around the group (29) of smoking

articles."

X. Since the wording of the claims of auxiliary requests 1
to 5 is not relevant for the present decision, there is

no need to reproduce it here.

Reasons for the Decision

1. Main request - Claim interpretation

1.1 In view of the findings in the decision under appeal
and the respective appeal cases of the parties, the
board is of the view that it is appropriate for the
present decision to establish the substantive
interpretation of claim 1 of the main request, in
particular of feature 1.4.1 introduced in claim 1 of
the main request in comparison with claim 1 of the
patent as granted, namely: "...wherein the collar (14)
is free, on the inside, from glue, i.e. no glue 1is used
to connect one to the other parts of the collar (14),
and the collar (14) is only glued to the front, rear
and lateral walls (7, 8, 9) of the outer container (2),
i.e. the front wall (15) of the collar (14) is glued to
the front wall (7) of the outer container (2), and the
side walls (16) of the collar (14) are glued to the

side walls (9) of the outer container (2),;...".
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The opponent argued that the wording of the claims cast
doubt on the subject-matter defined by the claim, in
particular whether the second "i.e." preceded a special
definition of the glueing between the collar and the
outer container or whether it amounted to a
clarification. If the second "i.e." was to be
considered as a clarification it would be redundant and
unclear. If it was to be seen as a special definition,
then it would mean that it was possible that the rear
walls could be not glued to each other. However in the
latter case, there was no embodiment where the rear
wall of the outer container was glued to any part of

the collar not being the rear wall of the collar.

The patent proprietor argued that claim 1 of the main
request covered both alternatives of directly and
indirectly glueing between the rear walls of the collar
and outer container. Furthermore, the patent proprietor
indicated that it was also possible that the rear wall

of the outer container was not glued at all.

The board is of the following view.

Firstly, the board notes that the reading of the claim
unambiguously requires that the collar is glued "to the
front, rear and lateral walls (7, 8, 9) of the outer
container (2)" (feature 1.4.1). Therefore, contrary to
the patent proprietor's view, the board considers that
there is glue on the rear wall of the container, and
that the rear wall of the container is glued to a part
of the collar.

It was common ground that this amended feature emanates
from original description page 14, lines 9 to 20, which

reads:
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"According to a preferred, but non-binding, embodiment
illustrated in the accompanying figures, the collar 14
is free, on the inside, from glue (i.e. no glue is used
to connect one to the other parts of the collar 14) and
the collar 14 is only glued to the walls 7, 8 and 9 of
the outer container 2; i.e. the front wall 15 of the
collar 14 is glued to the front wall 7 of the outer
container 2, the side walls 16 of the collar 14 are
glued to the side walls 9 of the outer container 2, and
the rear wall 17 of the collar 14 is glued to the rear
wall 8 of the outer container 2 (alternatively the rear
wall 17 of the collar 14 can also not be glued to the

rear wall 8 of the outer container 2).

Contrary to the opponent's allegation, and in the
absence of any substantiated argument, the board is of
the view that this passage, corresponding to paragraph
[0031] of the patent, is clear and can be used for

interpreting the feature introduced in claim 1.

The board notes that the part describing the gluing or
not gluing between the rear wall of the collar and the
rear wall of the container has not been included in the
amended claim ("...the rear wall 17 of the collar 14 is
glued to the rear wall 8 of the outer container 2
(alternatively the rear wall 17 of the collar 14 can
also not be glued to the rear wall 8 of the outer
container 2)". Since the amended wording of the claim
is not restricted to either of these two alternatives,
the board is of the view that claim 1 covers also the
alternative that the rear wall of the collar is not

glued to the rear wall of the outer container.

After establishing that a) the rear wall of the
container is glued to a part of the collar and that b)

the alternative that the rear wall of the collar is not
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glued to the rear wall of the outer container is
covered by the claim, the necessary consequence is that
the claim also covers the possibility that the rear
wall of the container can be glued to a part of the
collar, other than the rear wall of the collar. In this
light, the possibility of an indirect gluing between
the rear wall of the collar and the rear wall of the
outer container is not excluded by the subject-matter

of claim 1 of the main request

In view of the above considerations, the board arrives

at the following conclusions:

(a) claim 1 of the main request requires that there is
glue on the rear wall of the container and that the
rear wall of the container is glued to a part of
the collar;

(b) claim 1 of the main request covers the alternative
that the rear wall of the collar is not glued to
the rear wall of the container;

(c) claim 1 of the main request covers the alternative
that the rear wall of the container can be glued to
a part of the collar other than the rear wall of
the collar; and

(d) claim 1 of the main request covers the possibility
that the rear wall of the collar can be indirectly

glued to the rear wall of the container.

Main request - Sufficiency of disclosure, Article 83
EPC

The opponent argued that the invention according to
claim 1 of the main request was not sufficiently
disclosed. In particular, the opponent argued that the
the subject-matter of claims 1 and 10 covered two

alternatives: a first one in which the rear wall of the
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collar was glued to the rear wall of the outer
container and a second one in which any other part of
the collar was glued to the rear wall of the outer
container. Since the patent in suit only dealt with the
first alternative, there was not sufficient information

for the skilled person to carry out the invention.

The board disagrees. According to the jurisprudence of
the Boards of Appeal, an objection of lack of
disclosure presupposes that there are serious doubts
substantiated by verifiable facts. The burden of proof
is upon the opponent to establish, on the balance of
probabilities, that a person skilled in the art, using
common general knowledge, would be unable to carry out
the invention (see the Case Law of the Boards of Appeal
of the European Patent Office, 11lth Edition, 2025,
IT1.C.9.1, first two paragraphs, in particular in
relation to T 19/90 and T 182/89). In the present case
moreover, as correctly found by the opposition
division, the figures and paragraphs [0013] to [0045]
of the contested patent disclose a preferred embodiment
for carrying out the invention in accordance with
claims 1 and 10. The allegations of the opponent seem
to relate to a clarity issue rather than amounting to
serious doubts that could justify a successful

objection of sufficiency of disclosure.

In addition, and for the sake of completeness only, the
board is of the view that the skilled person would also
not be confronted with an undue burden to carry out the
second alternative when using common general knowledge.
As correctly argued by the patent proprietor, the board
is convinced that at least a flap of the collar could
be glued to the rear wall of the container, thereby

arriving at the second alternative covered by the
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subject-matter of the claims, in accordance with the

conclusions of points 1.5(c) and 1.5(d) above.

The opponent also argued that the invention according
to claims 5 and 10 was not sufficiently disclosed. As
the fins required by these claims in particular
presented a certain thickness, these were interposed
between the collar and the outer container. Therefore,
gluing of the side walls of the collar would be
prevented. Since the cigarette group is already present
in the collar, no contact pressure can be applied to
press the areas of the collar side walls not shielded
by the fins against the side walls of the outer
container. The embodiment of claim 5 was therefore not
manufacturable, due to the impossibility of exerting
contact pressure from inside the collar, even if it

were flexible in some areas.

The board is not persuaded by the opponent's arguments
for the following reasons. As correctly found by the
opposition division in the context of auxiliary request
2, the person skilled in the art is aware of the
flexibility of the collar and that the fins, extending
only in certain areas, are not of such a thickness that
would separate the walls to be glued in a significant
way. The board is thus convinced that there is no
impossibility of gluing the outer side walls of the
collar with the outer container even with the presence
of the fins and taking into account that the cigarettes

are inside the collar when gluing.

In sum, the board concludes that the opponent has not
convincingly demonstrated the incorrectness of the
decision under appeal, that the requirements of Article

83 EPC are met by the main request.
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Main request - Clarity, Article 84 EPC

The opponent contested the finding of the opposition
division that the subject-matter of claim 1 of the main
request met the requirements of Article 84 EPC, in

particular feature 1.4.1.

The opponent firstly argued that claim 1 contained a
contradiction since feature 1.4.1 required that the
collar was only glued to the front, rear and lateral
walls of the outer container but feature 1.8 required

that the collar was also glued to the sealing flap.

The board is not persuaded by the opponent's arguments.
Although it could be agreed that there could be an
apparent inconsistency in the whole context of the
claim due to the word "only" in feature 1.4.1, the
skilled reader also understands that the term "only"
refers in the context of feature 1.4.1 to the
connection between the collar and the outer container,
and that this term is used to underline that no glue is
used to connect the different parts of the collar with
one another. This interpretation is not at odds with
the use of a second gluing in feature 1.8 to connect

the collar with the sealing flap.

This applies even though the claim is drafted as "the
collar is only glued to", i.e. the word "only" would
allegedly be in the wrong place as argued by the

opponent at the oral proceedings before the board.

Secondly, the opponent argued that the terms "one to
the other parts" and "no glue is used to connect one to
the other parts of the collar" were unclear. In
particular, it was not clear, inter alia, whether only

one part or all parts of the collar were not connected
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to the other or whether one or more parts could be

connected to each other without adhesive.

The board again disagrees and concurs with the
opposition division that the skilled reader understands
that the feature "one to the other" in feature 1.4.1
merely means that the collar is not glued to itself.
This interpretation is confirmed by figures 13 and 14
and paragraphs [0029] to [0031] of the patent.

Thirdly, the opponent indicated that it was unclear
whether the use of the abbreviation "i.e."”" in the first
part of feature 1.4.1 introduced a specific definition
or merely expressed a consequence of the previous
feature that the collar was free from glue on the
inside. In particular, the opponent argued that the
abbreviation was either inconsistent with its common
understanding or it contradicted the previous feature,
since it left open the possibility that the collar

could be glued to an inner wrapper.

The board is not persuaded by this argument of the
opponent either and rather concurs with the finding of
the opposition division that the skilled reader
understands that "id est" generally introduces a
further definition of the previous feature, which is
clear in the present case. In particular, the board is
of the view that the part of feature 1.4.1 that "the
collar is free, on the inside, from glue, i.e. no glue
is used to connect one to the other parts of the
collar", relates solely to the formation of the collar
and does not exclude that glue can be present inside
the collar after it has been formed, for instance
between the collar and the wrap. The board is thus of
the view that there is no contradiction between the

feature "free, on the inside, from glue" and "no glue
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is used to connect one to the other parts of the

collar".

The opponent made a fourth objection regarding clarity
and argued that the terminology employed in the amended
claim was inconsistent. While feature 1.4 and claim 5
referred to "side walls", feature 1.4.1 referred to
"lateral walls". Since the 1lid and the outer container
also have side walls, it was unclear for the skilled

reader which walls were the lateral walls.

The board disagrees and rather concurs with the
opposition division that the skilled person in the
field of containers for smoking articles is well aware
that the "lateral walls" and the "side walls" relate to

the same entity.

The opponent fifthly argued that (the final part of)
feature 1.4.1 was also unclear since it firstly
disclosed that the collar is glued to the front, rear,
and side walls of the outer container, but later it
only disclosed (using again "i.e.") that the front wall
of the collar is glued to the front wall of the outer
container, and the side walls of the collar are glued
to the side walls of the container. Therefore the
gluing of the collar was ambiguous, especially
concerning whether the rear wall of the collar was

glued to the rear wall of the outer container or not.

The board is not convinced by the argument of the
opponent. As already concluded in point 1.5 above,
claim 1 of the main request is considered to cover both
alternatives, namely that the rear wall of the
container is directly glued to the rear wall of the
collar or not, possibly indirectly glued to the rear

wall by being glued to another part of the collar.
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Contrary to the opponent's arguments, the gluing of the
collar is therefore not ambiguous but rather covers

several possibilities.

The opponent additionally argued that the alternative
covered by the claim, that the rear wall of the collar
could not be glued to the rear wall of the outer
container, was not supported by the description.
Indeed, for that alternative, it was simultaneously
disclosed that the collar was glued to the rear wall of
the outer container, and the rear wall of the collar
was free from glue. The description however did not
detail that any other part of the collar could be glued
to the rear wall of the outer container, apart from the

rear wall of the collar.

The board is not persuaded by the argument of the
opponent, and rather concurs with the patent proprietor
that this alternative finds its basis in the original
description on page 14, lines 18 to 20 " (alternatively
the rear wall 17 of the collar 14 can also not be glued
to the rear wall 8 of the outer container 2)". Although
no other part of the collar is explicitly indicated to
be glued to the rear wall of the outer container, the
skilled person can immediately understand that this
could be done by means of a flap of the collar, as

already concluded in points 1.5(c) and 1.5(d) above.

Finally, the opponent argued that the term in feature
1.4.1 that "no glue is used to connect one to the other
parts of the collar" was directed to a result to be

achieved.

The board is also not persuaded and rather concurs with
the patent proprietor that the feature relates to clear

structural features and not to a result to be achieved.
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In sum, the board concludes that the opponent has not
convincingly demonstrated the incorrectness of the
decision under appeal, that the subject-matter of claim
1 of the main request meets the requirements of Article
84 EPC.

Main request - Amendments, Article 123(2) EPC

The opposition division found in point 12.3 of the
reasons for the decision under appeal that feature
1.4.1 of claim 1 of the main request did not meet the
requirements of Article 123(2) EPC. In particular, the
opposition division concluded that the omission of the
sentence that "the rear wall of the collar is glued to
the rear wall of the outer container" resulted in an
unallowable intermediate generalisation. This finding
was supported by reference to the opponent's arguments.
The claim firstly required that the collar was only
glued to the front, rear and lateral walls of the outer
container. However, in its present formulation, the
claimed subject-matter covered the possibility that the
rear wall of the collar could be "indirectly glued" to
the rear wall of the container, which was not

originally disclosed.

The board does not agree with the finding of the
opposition division, for the following reasons. The
board firstly notes that in the paragraph bridging
pages 6 and 7 of the reasons for the decision under
appeal, the opposition division concluded that the
clarity objection of the opponent related to an
alternative embodiment (in which the rear wall of the
collar was not glued to the rear wall of the outer
container), which did not fall under the scope of the

amended claim. In the board's opinion this is in
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contradiction with the finding of point 12.3.2 of the
reasons for the decision under appeal that the claim
covers embodiments with the rear wall of the collar
being "indirectly" glued to the rear wall of the outer

container.

As set out in points 1.4 and 1.5 above on the basis of
the disclosure of the description as originally filed,
page 14, lines 9 to 20, the board concurs, in
substance, with the findings in point 12.3.2 of the

reasons for the decision under appeal.

In particular, the board is not persuaded that claim 1
of the main request is limited to an arrangement in
which the rear wall of the collar is directly glued to
the rear wall of the outer container. Rather, the claim
also encompasses the second alternative disclosed in
the cited passage of the original description, namely
an arrangement in which the rear wall of the collar is
not glued to the rear wall of the outer container. It
further covers an indirect connection, in a similar
manner as in the said passage of the original
description, in the sense that the rear wall of the
outer container may be glued to another part of the
collar, i.e. to a part other than the rear wall of the

collar itself.

In this respect the board notes that it does not follow
the opponent's view put forward at the oral proceedings
before the board that the term "alternatively" on line
18 of page 14 of the original description would apply
to the whole previous part of the paragraph (page 14,
lines 9 to 20), but rather considers, as argued by the
patent proprietor that it only relates to the two
alternatives that the rear wall of the collar is glued

to or not glued to the rear wall of the outer
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container, as also reflected in claim 1 of the main

request.

In sum, the board is of view that the opposition
division erred in its finding that the subject-matter
of claim 1 of the main request did not meet the
requirements of Article 123 (2) EPC. The decision under

appeal is thus to be set aside.

Request for remittal of the case to the opposition
division, Articles 111(1) EPC and 11 RPBA

The opponent requested that the case be remitted to the
opposition division in the event that the main request
was found to meet the requirements of Articles 83, 84
and 123 (2) EPC, as is the case in view of the findings

above.

Although it is true that in the case at hand the
objections under inventive step raised by the opponent
against the subject-matter of the claims of the main
request were not discussed and therefore are not part
of the decision under appeal, the board is of the view
that such objections were discussed and decided upon in
the context of auxiliary request 2, based on the
distinguishing features in common with the main

request.

In this light, the board considers that it is able to
decide on inventive step of the claims of the main
request on the basis of the current appeal cases of the
parties without undue burden, so that the opponent's
request to remit the case to the opposition division
for further prosecution based on the main request is

refused.
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Main request - Inventive step, Article 56 EPC

Document D14 (WO 2016/120674 Al) as closest prior art

The opponent argued that the subject-matter of claim 1
of the main request was obvious, under a partial
problem approach, starting from document D14 as closest
prior art in combination with the teaching of either
document D2 (WO 2010/012370 Al) or D9 (WO 2013/131620
Al) and in further combination with the common general

knowledge of the skilled person.

In particular, the opponent submitted that the subject-
matter of claim 1 of the main request differed from the
package known from D14 in two aspects. The first
alleged difference concerned the sealing flap, which,
being a separate part of the collar, was arranged on
the outside of the collar and permanently glued to the
front wall of the 1lid, to the rear wall of the collar
and, 1in part, to the rear section of the top wall of
the collar. The second alleged difference was that no
glue was used to connect the different parts of the
collar to one another. These alleged differences were
said to correspond, at least in part, to features
1.4.1, 1.5, 1.6, 1.8 and 1.9.

The effect associated with the distinguishing features
relating to the sealing flap was merely to provide an
alternative arrangement of the sealing flap. Such an
alternative arrangement would be suggested to the
skilled person in an obvious manner by D2 or D9. As
regards the absence of gluing to connect different
parts of the collar, the resulting effect was the
provision of a differently assembled collar. This came,
however, at the cost of reduced stability. The opponent

alleged that such an alternative formed part of the
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common general knowledge of the skilled person.
Moreover, the effects associated with the above
distinguishing features did not interact with one
another and did not give rise to any synergistic
technical effect. Consequently, the distinguishing
features could be assessed separately for the purposes

of inventive step under a partial problem approach.

The board is not persuaded by the opponent's arguments

for the following reasons.

As correctly found by the opposition division in the
context of then auxiliary request 2, the application of
the sealing concept taught by either D2 or D9 to the
package of D14 would not lead the skilled person to the
claimed arrangement. Rather, the skilled person would
be led either to adopt a sealing flap (39, 42) as
disclosed in D2 or to provide a label attached to the
inner pack as disclosed in D9. In both cases, the
gluing between the sealing flap and the front wall of
the 1lid would no longer be retained in the absence of
any teaching for that in D2 or D9. The opponent's line
of argument therefore relies on an artificial selection
and combination of isolated features from different
pieces of prior art, rather than on a technically

motivated modification of the package of D14.

It follows that this selection of only certain features
from different prior art documents in order to arrive
at the subject-matter of claim 1 of the main request

can only be the result of an ex post facto analysis.

This 1s particularly true in view of the opponent's
argument that the skilled person would immediately
think of tab (45) of the package of D2, see for

instance figure 8, for gluing the sealing flap to the
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1lid when implementing the solution in D14, despite the

absence of any teaching in D2 to do so.

Document D2 as closest prior art

Starting from document D2 as closest prior art, the
opponent argued that the subject-matter of claim 1 was

obvious under a three-part partial problem approach.

According to the opponent, the subject-matter of claim
1 of the main request differed from the known the

package of D2 substantially in:

- the connecting tab of the sealing flap being glued
with a first permanent glue to the front wall of the
lid (part of feature 1.6);

- the second permanent glue being placed partly at the
rear section of the top wall of the collar (part of
feature 1.9);

- the top wall of the collar being "U"-shaped and
surrounding the pull-out opening by means of two side
sections and a rear section (feature 1.7); and in

- the absence of glue between the different parts of

the collar (part of feature 1.4.1).

The opponent argued that the effect derived from gluing
the sealing flap to the 1lid and the collar was to
provide a simultaneous opening and closing of the
sealing flap with the 1id. The "U"-shape of the top
wall of the collar together with its rear section had
the effect of providing an alternative shape for the
collar. Finally, the absence of glue between the parts
of the collar would deliver the additional effect of
providing a differently assembled collar with the

disadvantage of being less stable. The above-mentioned
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effects due to the distinguishing features did not show

any synergy between them.

According to the opponent, the first partial problem of
providing a simultaneous opening and closing of the
sealing flap with the 1id would be solved in an obvious
manner through the teaching of either

D4 (WO 2012/147073 Al) or D14, the second partial
problem of providing an alternative shape for the top
wall of the collar would be hinted by the teaching of
D3 (DE 10 2008 033 937 Al) and the third problem of
providing a differently assembled collar was obvious
and part of the common general knowledge of the skilled

person.

The board is not persuaded by the opponent's arguments,

for the following reasons.

Firstly, the board is convinced that feature 1.6
(relating to the first gluing between sealing flap and
1lid), feature 1.9 (relating to the second gluing
between collar and and the sealing flap) and feature
1.7 (relating to the shape of the top wall of the
collar) are functionally and structurally interrelated.
Indeed, the sealing flap can be glued to the top wall
of the collar only if that top wall has the particular
shape defined in feature 1.7. These features therefore
do not merely constitute an aggregation of independent
measures, but cooperate to achieve the claimed
arrangement. For this reason, the opponent's submission
that a three-part partial-problem approach may be

applied is not convincing.

In addition, and for similar reasons as when starting
from D14 as closest prior art, if the skilled person

were prompted to apply the sealing concept taught by
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either D4 or D14 to the package of D2, they would be
motivated rather to substitute the sealing flap with a
tear-off flap being part of the collar. By applying the
teaching of either D4 or D14 to the package of D2, the
skilled person would therefore not arrive at the

subject-matter of claim 1 of the main request.

Document D3 as closest prior art

The opponent finally argued that the subject-matter of
claim 1 was obvious starting from document D3 as
closest prior art under a three-part partial problem

approach.

According to the opponent, the subject-matter of claim
1 of the main request differed from the known package
of D3, in particular the embodiment of figures 10 and

11 or claim 11 substantially in:

- the connecting tab of the sealing flap being glued
with a first permanent glue to the front wall of the
lid (part of feature 1.6);

- the second permanent glue being placed partly at the
rear wall of the collar and partly at rear section of
the top wall of the collar (feature 1.9);

- the collar being only glued to the front, rear and
lateral walls of the outer container, i.e. the front
wall of the collar is glued to the front wall of the
outer container, and the side walls of the collar (14)
are glued to the side walls (9) of the outer container
(part of feature 1.4.1); and in

- the collar comprising a rear wall (part of feature
1.4).

The opponent argued that the effect derived from gluing
the sealing flap to the 1lid and the collar was to
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provide a simultaneous opening and closing of the
sealing flap with the 1lid. The effect of partially
gluing the sealing flap to a rear wall of the collar
(features 1.9 and 1.4 in part) was to effectively
secure the sealing flap to prevent it from coming loose
from the collar unintentionally. Finally, the
distinguishing feature of gluing between collar and
outer container was that a gap in the disclosure of D3
was closed, as it was not claimed at which points the
collar was adhered to the outer container. The above-
mentioned effects due to the distinguishing features

did not show any synergy.

According to the opponent, the first partial problem of
providing a simultaneous opening and closing of the
sealing flap with the 1lid would be solved in an obvious
manner through the teaching of either D4 or D14. The
second partial problem would be hinted by the teaching
of the embodiment of claim 7 and figures 12 and 13 of
D3, teaching a collar with a rear wall. The third
problem of providing gluing between collar and outer

container would be hinted at in D3, D14 or D2.

The board is not convinced by the opponent's arguments

for the following reasons.

As correctly argued by the patent proprietor, the board
is of the view that there is no hint in document D3 to
combine the embodiment of figures 10 and 11 or claim
11, showing a collar with no rear wall with the
embodiment of claim 7 and figures 12 and 13, which does
not show a collar with its top wall being "U"-shaped
and surrounding the pull-out opening by means of two
side sections and a rear section and glued to the
sealing flap at that section. Even though a rear wall

("hintere Wand (31)) is mentioned in claim 7, to which
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claim 11 refers, at least indirectly, as put forward by
the opponent, it does not appear as argued by the
patent proprietor that rear wall (31) of figures 12 and
13, even when combining the two embodiments shown in
the figures of of D3, would necessarily lead to a rear
wall of the collar in accordance with features 1.8 and
1.9, i.e. permanently glued to the sealing flap. This
is because the rear wall (31) of figures 12 and 13 does
not extend throughout the complete rear side of the
collar. The combination of selected features of these
two separate embodiments in order to arrive at the
claimed subject-matter can only be the result of an ex
post facto analysis, and even if combined would not
lead to the claimed subject-matter in an obvious

manner.

From the above it follows that the objections of the
opponent under inventive step against the subject-
matter of claim 1 of the main request are not

convincing.

Main request - Description adapted to the amended

claims

The patent proprietor submitted amended description
pages in accordance with the set of claims of the main
request. No objections to the amended description were

raised by either the opponent or the board.

Conclusion

In view of the above findings, the main request is
considered to meet the requirements of the EPC
including those of added subject-matter, clarity,

sufficiency of disclosure and inventive step. Hence,
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the decision under appeal is set aside and the patent

maintained in accordance with the main request.
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Order

For these reasons it is decided that:

1. The decision under appeal is set aside.

2. The case is remitted to the opposition division with
the order to maintain the patent as amended in the

following version:

Description, Pages:

2 and 7 of the patent specification;
3 to 6 received during oral proceedings
before the board of 5 May 2026 per

E-Mail at 2:39 pm;

Claims, No.:

1 to 10 according to the main request filed
with the patent proprietor's
statement setting out the grounds
of appeal of 22 April 2025;

Drawings, Figures:

1 to 21 of the patent specification.
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