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Decision under appeal: Interlocutory decision of the Opposition
Division of the European Patent Office
posted/electronically transmitted on 3 January
2025 concerning maintenance of the European
Patent No. 3669682 in amended fo rm.

Composition of the Board:

Chair K. Bengi-Akylirek
Members: A. Wahrenberg
C. Heath
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Summary of Facts and Submissions

IT.

IIT.

Iv.

VI.

Opponent 2 appealed the opposition division's
interlocutory decision to maintain the opposed patent
in amended form on the basis of "auxiliary request 11".
It requested that the decision under appeal be set
aside and that the patent be revoked. Oral proceedings

were requested as an auxiliary measure.

The proprietor, as respondent, requested that the
appeal be dismissed (main request) and that the patent
be maintained in amended form on the basis of auxiliary
request 11 as upheld by the opposition division or,
alternatively, on the basis of one of auxiliary
requests 24, 25, 49, 62, 63, 67, 80, 81, 85, 98, 99,
103, 116 or 117, or, in a further alternative, on the
basis of the corresponding "a", "b" or "c" versions of

any of those requests.

Opponents 1 and 3 neither filed an appeal nor replied

to opponent 2's statement of grounds of appeal.

The board summoned the parties to oral proceedings and
issued a communication pursuant to Article 15(1) RPBA

setting out its preliminary opinion.

In response to the summons, the proprietor withdrew its
approval of the text for grant. It further stated that
it understood that this withdrawal of approval would
result in revocation of the patent and termination of

the appeal proceedings.

The board subsequently cancelled the oral proceedings.



-2 - T 0381/25

Reasons for the Decision

1. Pursuant to Article 113(2) EPC, the EPO shall examine
and decide upon the patent only in the text submitted
to it, or agreed, by the patent proprietor.

2. By withdrawing its approval of the text of the patent,
the proprietor expressed its intention that the patent
be revoked and the appeal proceedings be terminated. As
a result, there is no approved text on the basis of
which the board can examine the appeal. The patent must
therefore be revoked without any substantive
examination of patentability (see Case Law of the

Boards of Appeal, 1lth edition, section IV.D.2).

3. In these circumstances, holding oral proceedings would
serve no purpose. There is no longer any text on which
a decision could be based, and no party is adversely
affected by the revocation of the patent. Moreover, the
condition attached to opponent 2's request for oral
proceedings is no longer fulfilled. The oral

proceedings were therefore cancelled.
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Order

For these reasons it is decided that:

1. The decision under appeal is set aside.
2. The patent is revoked.
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