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Summary of Facts and Submissions

IT.

ITI.

Iv.

The appeal is against the examining decision's decision

to refuse European patent application No. 19 912 501.4.

The decision under appeal was based on the following

grounds.

(a) Claims 1 and 6 of the main request then on file
were not clear (Article 84 EPC) and the
subject-matter thereof did not involve an inventive
step (Article 56 EPC).

(b) Claims 1 and 5 of the auxiliary request then on
file did not meet the requirements of
Article 123(2) EPC. Moreover, the objections
against the independent claims of the main request

set out above applied here too.

The applicant (appellant) filed notice of appeal. With
its statement of grounds of appeal, it maintained its
main request underlying the decision under appeal and

filed claims according to a new auxiliary request.

The appellant was summoned to oral proceedings. In a

communication under Article 15(1) RPBA, the board set

out its preliminary opinion as follows.

(a) Claims 1 and 6 of the main request were not clear
(Article 84 EPC).

(b) The subject-matter of claims 1 and 6 of the main
request lacked an inventive step (Article 56 EPC).

(c) The board was minded to exercise its discretion
under Article 12(4) and (6) RPBA by not admitting
the new auxiliary request into the appeal

proceedings.



VI.

VII.

VIIT.
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With its reply dated 22 April 2026, the appellant filed
a new main request which was to replace its previous
main request. It also withdrew the new auxiliary
request filed with the statement of grounds of appeal.
The appellant set out its arguments in favour of the
admittance of the new main request into the appeal
proceedings, indicated a basis for the amendments made
and submitted reasons as to why the claims of this
request were clear and why the subject-matter thereof

was new and inventive.

By letter dated 21 May 2026, the appellant announced
that it would not attend the oral proceedings.

On 22 May 2026, the board held oral proceedings in the

appellant's absence.

As was apparent from the file, the appellant's final
requests were that the decision under appeal be set
aside and that a patent be granted on the basis of the
claims according to the new main request filed with its
reply dated 22 April 2026.

At the end of the oral proceedings, the Chair announced

the board's decision.

Claim 1 of the new main request reads as follows:

"A computer-implemented method for selecting a

resolution switching algorithm, the method comprising:

obtaining (S101) multiple association relationships,
wherein each association relationship comprises a
resolution switching algorithm and a historical freeze

rate;
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determining (S102) a historical freeze rate meeting a
preset condition from the multiple association
relationships, wherein the historical freeze rate
meeting the preset condition comprises a historical
freeze rate with a minimum value or a historical freeze

rate with a value less than a preset threshold value;

selecting (S103) a target resolution switching
algorithm from a set of association relationships where
each historical freeze rate meeting the preset

condition is located; and

sending the target resolution switching algorithm to a
client, so that the client dynamically switches a
resolution of a video based on the target resolution

switching algorithm,

the method further comprising:

determining a playing duration of the client playing

the wvideo;

determining a number of freezes generated by switching
the resolution of the video using the target resolution
switching algorithm within the playing duration; and
updating the historical freeze rate corresponding to

the target resolution switching algorithm according to

the playing duration and the number of freezes."

Reasons for the Decision

1. The appeal is admissible.
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New main request - taking into account
(Article 13(2) RPBA)

Under Article 13(2) RPBA, any amendment to a party's
appeal case after notification of a communication under
Article 15(1) RPBA is, in principle, not to be taken
into account unless there are exceptional
circumstances, which have been justified with cogent

reasons by the party concerned.

The new main request was filed by the appellant after
notification of the board's communication under
Article 15(1) RPBA. Hence, the new main request is an

amendment within the meaning of Article 13(2) RPBA.

With its letter dated 22 April 2026, the appellant
requested that the new main request be admitted. It
submitted that the filing of the new main request was a
bona fide attempt to overcome the clarity objections
raised for the first time by the board in its
communication under Article 15(1) RPBA and to address
new considerations made in the same communication

regarding inventive step.

The board takes the view that the new clarity
objections and the additional aspects of the inventive-
step objection in the board's communication under
Article 15(1) RPBA constitute exceptional circumstances
within the meaning of Article 13(2) RPBA.

Therefore, the board has decided to exercise its
discretion under Article 13(2) RPBA by taking the new

main request into account.
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New main request - added subject-matter
(Article 123 (2) EPC)

Claim 1 of the new main request was amended by, inter
alia, the addition of the following feature: "sending
the target resolution switching algorithm to a client,
so that the client dynamically switches a resolution of
a video based on the target resolution switching

algorithm".

As a basis for this amendment, the appellant referred
to page 5, lines 8 to 15, of the application as filed,
which reads as follows: "A selection scheme of the
resolution switching algorithm provided by the
embodiment of the application can be applied to a
server, and when a client, such as a web terminal,
plays a video, the server may be requested to provide a
resolution switching algorithm which is better and can
dynamically switch the resolution of the video, then
the server can select the target resolution switching
algorithm by executing the scheme provided by the
embodiment of the present application, and return the
target resolution switching algorithm to the client, so
that the client can dynamically switch the resolution
of the video based on the target resolution switching

algorithm".

According to this passage, a server returns a target
resolution switching algorithm to a client in reply to

a corresponding request of the client.

However, claim 1 of the new main request specifies
neither a server nor a request from a client to the

server.
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The unsolicited transmission of a target resolution
switching algorithm to the client from a generic
entity, as encompassed by claim 1, does not have a
basis in the application as filed, contrary to the

requirements of Article 123(2) EPC.

Therefore, the new main request is not allowable.

The objection under Article 123(2) EPC was raised
during the oral proceedings. The appellant did not
comment on this objection as it did not attend the oral

proceedings.

Concerning the appellant's right to be heard according
to Article 113(1) EPC, the board notes the following.
An appellant has to expect that any amendments it makes
have to be examined at the oral proceedings as to their
conformity with the requirements of the EPC, in
particular the issue of added subject-matter. Oral
proceedings under Article 116(1) EPC were held on

22 May 2026, to which the appellant had been duly
summoned. This provided the appellant with an
opportunity to be heard under Article 113(1) EPC on all
issues, including the issue of added subject-matter
with respect to any new requests. However, the
appellant stated in its letter dated 21 May 2026 that
it would "not attend the Oral Proceedings". It was thus
the appellant's own decision to forfeit its right to be
heard according to Article 113 (1) EPC in respect of the
new objection of added subject-matter by not being
represented at the oral proceedings (see Case Law of
the Boards of Appeal of the European Patent Office,
11th edition, 2025, III.B.2.8.2 and III.B.2.8.3 a)). In
such a case, the board is not obliged to delay its
decision (see Article 15(3) RPBA).



Since the new main request is not allowable,

must be dismissed.

Order

For these reasons it is decided that:

The appeal is dismissed.

The Chair:

The Registrar:
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the appeal

F. Sanahuja

K. Boelicke
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