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Summary of Facts and Submissions

I.

IT.

III.

This appeal lies from a decision of the Examining Division
(formalities Section) of the European Patent Office dated
10 September 1987,'revoking patent application

No. 82 902 740.8.

The decision was dispatched by registered letter with
advice of delivery to the applicant on the same day it was
given. On 20 November 1987, i.e. within the time limit
prescribed by Article 108, first sentence, EPC the
applicant filed a notice of appeal by telex and paid the

fee for appeal.

The appellant stated in his telex that confirmation of this
telex would follow, but in fact, no letter confirming the
telex of 20 November 1987 has been received by the EPO.

Furthermore, no Statement of Grounds of appeal has ever
been received by the EPO.

Reasons for the Decision

1.

01247

It is first'necessary to decide whether this appeal
exists. '

Article 108, first sentence, EPC, provides that a notice of
appeal must be filed in writing at the European Patent
Office within two months after the date of notification of
the decision appealed from. Rule 36(5), first sentence, EPC
renders it possible to lodge an notice of appeal by
telegram or telex. The appellant made use of this
possibility and filed an appeal by telex, wi:-hin the
prescribed period, on 20 November 1987.
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2 T 48/88

However, pursuant to Rule 36(5), second sentence EPC, a
document reproducing the contents of such a telex and
complying with the requirements of the Supplementing
Ragulations must be filed with a given period. This period
is laid down by the President of the European Patent Office
in Official Journal 1 - 2/88, 33 to be two weeks, which in
the present case expired on 4 December 1987.

A letter reproducing the contents of the telex, has never
been received at the European Patent Office. The telex
must, therefore, be deemed not to have been received, in
accordance with the third sentence of Rule 36(5) EPC. It

follows that no appeal can be considered as having been
filed.

In consequence no appeal has ever existed and the appeal
fee ought, therefore, to be reimbursed (cf. T 270/87, not
published).

Order
For these reasons, it is decided that:

1. The notice of appeal is deemed not to have been received
and no appeal has existed.

2. Reimbursement of the appeal fee is ordered.
The Registrar : The Chairman
S. Fabiani P. Delbecque
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