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Summary of Facts and Submissions

I.

ITI.

III.
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European patent application No. 84 401 932.3, filed on

27 September 1984 with priority claimed from United States
application US 537 148 dated 29 September 1983, was
refused by a decision of the Examining Division dated

9 November 1988.

This decision was based on Claims 1 to 8 filed on 25 July
1987 of which Claim 1 reads as follows:

"l. A stackable soft-top package having a rigid container
(2,6,7,8,13) with a flexible bag (10,14) located therein,
said container and said bag having adjacent sealed ends
(2,7,8,13-18),

characterized in that the rigid container has an open end
(9) opposite said sealed end and said bag has a
recloseable end (4) opposite said sealed end, said
recloseable end (4) of said bag extending beyond said open
end (9) of said container and said bag tapering from said
open end of said container to said recloseable end of said
bag, whereby opening and closing of the bag is not impeded
by the container and in that said bag is permanently fixed
to said container by an adhesive material (16) connectihg
a portion of an outer surface of said bag to an inner
surface of said container."

Dépendent Claims 2 to 8 relate to preferred features of
the package according to Claim 1.

The ground for the Decision was that the subject-matter of
Claim 1 lacked novelty with respect to

(D1) US-A-2 389 291

and that the claim was accordingly unallowable having
regard to Articles 52(1) and 54 EPC.
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More specifically, it was stated that in particular
Figure 8 of D1 shows an open-ended container with a
flexible bag located therein, the bag having a recloseable
end which extends beyond the end of the container. As can
be seen from the Figure the bag tapers from the open end
of the container to the recloseable end of the bag. The
flexible bag is permanently fixed to the container by
adhesive.

A notice of appeal against this decision was filed by
telex on 17 January 1989 with instructions being given to
debit the appeal fee from the Appellants’ account. This
telex was duly confirmed by a letter received on

20 January 1989 which letter also included the Statement
of Grounds of Appeal.

The arguments presented by the Appellants in their
Statement of Grounds can be summarised as follows:

The analysis of D1 by the Examining Division is incorrect.
This document does not relate to an open-ended container
within which a flexible bag is permanently fixed but to a
closed container with a removable l1id wherein the flexible
bag is intended to be removed from the container once the
1id has been separated therefrom. To enable this the areas
of the container to which the flexible bag is attached by
adhesive are surrounded by lines of weakening so that they
can be separated from the rest of the container on removal
of\the flexible bag. This does not correspond to the
requirements of Claim 1.

The Appellants request, by implication, that the impugned

decision be set aside and that a patent be granted on the
basis of Claims 1 to 8 filed on 25 July 1987.
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Reasons for the Decision

1.
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The appeal complies with Articles 106 to 108 and Rule 64
EPC and is, therefore, allowable.

Document D1 is concerned with various aspects of packages
of the general type to which the present applicétion
relates i.e. which comprise a rigid container with a
flexible bag located therein, the container and the bag

“having adjacent sealed ends. The primary aspect is to

provide such a package where in use, if necessary, the
flexible bag can be separated from the container. This
may, for example, be appropriate'for display, dispensing
or space-saving purposes. The secondary aspect is to
provide means whereby the container can be readily opened
to provide access to the bag without damaging the bag.
Such damage could for example make it impossible to _
reclose the bag, see page 1, left-hand column, line 40 to
right-hand column, line 2.

In the embodiment of package shown in Figures 5 to 9 of D1
both of these aspects receive consideration in the
following way. The rigid container, which for transport
purposes is closed at both ends, has a removable 1id which
is attached to the body of the container by a first line
of weakening 32. Thus, the 1lid can be removed without any
need for cutting the container and without the associated
dahger of cutting the flexible bag. The exposed bag end
maf then be drawn upwardly and the bag opened. The bag may
be reclosed more or less tightly by folding, see page 2,
right-hand column, lines 60 to 67. The container with 1lid
removed and the bag end drawn out is shown in Figure 8
from which it is apparent that, as defined in present
Claim 1, the bag tapers from the open end of the container
to the recloseable end of the bag, whereby opening and

oS enn



02788

-4 - T 167/89

closing of the bag is not impeded by the container. A
second line of weakening 33 spaced a short distance from
the first is also provided and the flexible bag is
attached to the container by adhesive solely within the
band 36 defined by the two lines of weakening. If the need
arises this band 36 can be separated from the body of the
container to allow complete removal of the bag as is shown
in Figure 9.

It is however specifically stated at page 2, right-hand
column, lines 69 to 71 that where the primary problem is
that of opening the carton without disturbing the
contained bag, the second line of weakening may be
omitted. In these circumstances therefore the flexible bag
is permanently fixed to the container as required by
present Claim 1.

Accordingly, the Board comes to the conclusion, in
agreement with the essential aspects of the impugned
decision, that the package shown in Figure 8 of D1 when
modified in the above-mentioned way discloses all the
features of present Claim 1. No distinction can be seen in
the fact that this Claim 1 specifies an open-ended
container whereas the container of D1 only becomes open-
ended after the 1id has been removed. D1 includes specific
instructions relating to the removal of the 1id, provides
means to facilitate this removal and in Figure 8 actually
shows the container with the 1id removed. Moreover, it is
apSargnt from the description of D1 that the package is
intended to be used in this condition. What is shown in
Figure 8 is not therefore merely a transient state between
the fully closed state of Figure 7 and the disassembled
state with the bag separated from the container as shown
in Figure 9. Taken together this clearly provides, in the
Board’s judgment, an effective disclosure of an open-
ended container within the terms of Claim 1.
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3. In view of the above the subject-matter of Claim 1 lacks
novelty and the claim cannot be allowed (Articles 52(1)
and 54 EPC).

4. Since the Board is bound by the request of the Appellants

it is unnecessary in the present case, in which the main
claim does not satisfy the requirements of the EPC, to
consider the merits of dependent Claims 2 to 8. These
claims must therefore fall with Claim 1.

Order

For these reasons, it is decided that:

1. The appeal is dismissed.

The Registrar: The Chairman:
N F. Gumbel
N. Maslin
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