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Summary of Facts and Submissions

II.

III.

Iv.

04558

European patent application No. 86 900 963.9, publication
No. WO86/04 695, was refused on the grounds that Claim 1
lacked clarity and support by the description.

The Appellant (Applicant) lodged an appeal against this
decision.

In a communication, the Board of appeal expressed its
provisional opinion that the valid Claim 1 still lacked
clarity since it did not include specific features
considered as being essential to the performance of the
invention and that a new Claim 1 amended accordingly could
be allowable with regard to the available prior art.

The Appellant filed a new set of claims and argued that the
amendments provided in new Claim 1 were meeting the
deficiencies mentioned by the Board.

Claim 1 reads as follows:

"1. A method for fabricating a device, comprising the steps
of:

forming a resist on a substrate surface, said resist
comprising a first region overlying said substrate, a
second region overlying said first region, and a
patterned third region overlying said second region;

etching said second region with a second-region etchant
while using said third region as an etch mask, said
second-region etchant being produced by forming a
plasma in a fluorine-containing gas;
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removing said fluorine-containing gas, introducing a
first-region etchant, and etching said first region
with said first-region etchant while using said second
region as an etch mask, the pattern etched into the
second and first regions being substantially identical
to the pattern of the third region, and

completing the fabrication of said device,
characterized in that the second region is spin
deposited and comprises a combination of organosilicon
glass resin having silicon atoms chemically bound to
oxygen atoms and a material substantially resistant to
lateral etching by fluorine-containing etchant species
containing metal cﬁemically bound to oxyéen, the
composition and/or thickness of the second region being
chosen so that said third region is substantially
unaffected by exposure to said second region etchant
during the time required to etch said second region

with said second region etchant.

Claims 2 to 5 are dependent claims.

Reasons for the Decision
1. The appeal is admissible.
2. Allowability of the amendments

2.1 Claim 1 results from the combination of original Claim 1
with specific features of original Claims 2 and 3, which
correspond to the teaching of page 4, last paragraph to
page 5, first paragraph of the original description,
concerning the features that the second region is spin

deposited and comprises a combination of organosilicon
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glass resin having silicon atoms chemically bound to oxygen
atoms and a material substantially resistant to lateral
etching by fluorine-containing etchant species containing
metal chemically bound to oxygen.

Claims 2 and 3 to 5 correspond to original Claims 3, for
the specific arrangement of the layers of the second
region, and to 4 to 6, respectively.

The amendments in the description disclose the acknowledged
prior art and adapt the introduction to the new text of
Claim 1, respectively (Rule 27(1) (c) and (d) EPC).
Therefore, the Board of Appeal is satisfied that the
European paten£ application has not been amended in such a
way that it contains éubject-matter which extends beyond
the content of the application as filed (Article 123 (2)
EPC) .

Clarity of the Claims

In the opinion of the Board, the features that the second
region is spin deposited and comprises a combination of
organosilicon glass resin having silicon atoms chemically
bound to oxygen atoms and a material substantially
resistant to lateral etching by fluorine-containing etchant
species containing metal chemically bound to oxygen, are
essential features of the invention because they specify
the category of the materials which are used in the method
claimed. Therefore, the Board is satisfied that Claim 1,
which includes said features, is clear, as required by
Article 84 EPC.

Support by the description

The Board is satisfied that the features of Claim 1 that
the second region is spin deposited and comprises a
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combination of organodsilicon glass resin having silicon
atoms chemically bound to oxygen atoms and a material
substantially resistant to lateral etching by fluorine-
containing etchant species containing metal chemically
bound to oxygen, are based on the description, page 4, last
paragraph to page 5, first paragraph and that, therefore,
Claim 1 is indeed supported by the(description, as required
by Article 84 EPC.

Novelty and Inventive Step

The Examining division has declared that a clarified

Claim 1 would be inventive (see paragraph 6 of the appealed
decision). The Board has not detected any document of the
available prior art which, alone or in combination,
discloses or suggests a method consisting of the features
of the subject-matter of Claim 1. Therefore, the Board is
satisfied that the subject-matter of Claim 1 is novel and

implies an inventive step (Articles 54 -and 56 EPC).
Therefore, Claim 1 is allowable (Article 52(1) EPC).
Since the European patent application and the invention to

which it relates meet the requirements of the Convention, a
patent can be granted (Article 97(2) EPC).

For these reasons, it is decided that:

1.
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The decision under appeal is set aside.
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The case is remitted to the first instance, with the order
to grant a European patent based on the following
application documents:

Description:

Pages 1 to 3 and 5 to 16 as originally filed
Pages 4 and 4a as filed with letter of 23/02/89

Claims:
Nos. 1 to 5 filed with letter of 15/10/90
Drawings:

Sheets 1/2 and 2/2 (Figures 1-6) as originally filed.

The Registrar: The Chairman:
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