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Summary of Facts and Submissions

Eur opean patent application No. 86 905 452.8 filed on
13 August 1986 as International application

PCT/ SE86/ 00363 and published on 26 February 1987, was
refused by a decision of the Exam ning Division dated
26 August 1991.

1. The deci sion was based on Cains 1 to 3 as filed on
27 Novenber 1989.

The reason given for the refusal was that the subject-
matter of Caim1l did not involve an inventive step
having regard to the prior art disclosed in

EP- A-0 133 847 and in DE-B-2 248 640.

L1, The Appel | ant appeal ed agai nst the decision on
22 Cctober 1991, paid the appropriate fee on the sane
day and filed the Statenent of G ounds of Appeal on
19 Decenber 1991

In his statement, the Appellant argued essentially that
the reason why the invention had not been found sof ar
by anyone except for the inventor was that conbining
ovens of the air convection and infra-red radi ation
type woul d al so mean conbi ning the drawbacks of both
oven types and this was believed to have deterred the
experts both in the field of infra-red ovens and in the
field of convection heating systens from seriously
contenpl ati ng conbi ning the two systens.

I V. At the oral proceedings held on 5 Decenber 1994, the

Appel | ant subm tted anended docunents conpri sing
Claims 1 to 3, pages 1 to 7 of the description and
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Figures 1 to 7 of the drawi ngs and requested that the
patent be granted with these docunents.

Caim1l reads as foll ows:

"A heat treating oven incorporating at |east one oven
section (8, 8a, 8b), built in a nodular system and
where the inner sides (13, 17) of the oven walls at

| east partly are provided with reflecting nmaterial and
support a nunber of infra-red radiating tubes (15)
connectable to a current source, and which oven section
is equi pped with supply air term nal devices (10, 14,
18),

characterized t her ei n,

that the air supply term nal devices incorporate air
nozzles (18) shaped in the reflecting material of the
oven walls and conmbined with infra-red radiating tubes
(15), and that at |east one heating unit (3, 11) is
connected to the supply air term nal devices (10, 14,
18) and adapted to be optionally switched in for
heating the supply air to an optional tenperature, in
order to inpart upon the goods in one section a

conbi nati on of heating by optional proportions of

radi ati on heat caused by the infra-red tubes and
convection heat caused by the heated supply air."

Reasons for the Decision

1

0049.D
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Claim1l is supported essentially by the original
Claims 1 and 2.

The use of the term™"... in order to inport upon the
goods in one section a conbination of heating ..." in
the second part of Claiml instead of the term™"... in
order to inpart upon the oven section a conbination of
heating ..." according to the original Cdaiml
constitutes an obvious clarification. This anendnent
does not give rise to an objection under Article 123(2)
EPC since it is clear that heating in a heat treating
oven is effected for the purpose of inparting heating
to the goods to be treated. The feature that the air
nozzl es are conbined with infra-red radiating tubes, is
supported by page 4, lines 30 to 36 of the original
descri ption.

Claim2 derives fromthe original Caim2 and Caim3
corresponds to the original Caim3. Therefore,
Clains 1 to 3 conply with Article 123(2) EPC.

Novelty

In agreenent with the opinion of the Appellant and the
vi ew expressed in the contested decision, the Board
considers the closest prior art with regard to Caiml
to be described by EP-A-0 133 847.

This citation which corresponds with the features
according to the preanble of Caim1 discloses a heat
treating oven incorporating at | east one oven section
built in a nodul ar system (box-shaped unit 4). The

i nner sides of the oven walls are provided with
reflecting material (1, 14 to 16) and support a nunber
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of infra-red radiating tubes (3, 17) connectable to a
current source, the oven section being equipped with
supply air term nal devices (14, 18, 19).

The heat treating oven according to Claim1l1 differs
fromthe oven known from EP-A-0 133 847 in that

(a) the air supply term nal devices incorporate air
nozzles (18) shaped in the reflecting material of
the oven walls and conbined with infra-red
radi ati ng tubes (15), and that

(b) at least one heating unit (3, 11) is connected to
the supply air term nal devices (10, 14, 18) and
adapted to be optionally switched in for heating
the supply air to an optional tenperature, in
order to inpart upon the goods in one section a
conmbi nation of heating by optional proportions of
radi ati on heat caused by the infra-red tubes and
convection heat caused by the heated supply air.

Hence, the subject-matter of Caiml is novel and
conplies with Article 52 EPC as far as novelty is
concer ned.

Inventive step

I n accordance with the introductory part of the
description of the application in suit, in particular
page 1, |ast paragraph to page 2, paragraph 2,
conventional infra-red ovens such as that known from
EP- A-0 133 847, have a nunber of drawbacks, especially
t he necessity of high establishnment investnents and the
di sadvantage that the circulation of the oven
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at nosphere by blowers nerely brings about a cooling
and/ or an equalization of the air tenperature in the
different regions of the oven.

Considering the prior art, the inherent problemto be
sol ved consists in utilizing besides heating by infra-
red radiation also the nerits of convection heating and
keepi ng i nvestnent costs at a | ow | evel .

By the provision of a heating unit adapted to be
optionally switched in for heating the supply air to a
sel ected tenperature, heat may be suppli ed,
additionally to the generation of heat by infra-red
radi ati on, also by convection heating. The feature
concerning the incorporation of air nozzles shaped in
the reflecting material of the oven walls and conbi ned
with infra-red radiating tubes brings about utilization
of the reflecting material both for reflecting purposes
and for the formng of the air nozzl es whereby the
expensi ve shapi ng of nozzles being separate fromthe
oven wall reflector can be avoi ded.

Thus, the Board is satisfied that the inherent problem
is solved by the conbination of features contained in
Claima1l.

Having regard to the contested decision, the first
instance relied primarily on the disclosure of

DE-B-2 248 640, colum 2, lines 24 to 38. This passage
indicates in fact that it is known fromDE-B-1 757 892
to heat the goods to be baked with infra-red radi ation
and sinmultaneously with circul ated heated air.
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Revi ewi ng the disclosure of DE-B-1 757 892 reveal s,
however, that this citation does not describe heating
of goods by a conbination of infra-red radiation and
hot air convection heating but by mcrowave heating in
conmbi nation with hot air convection heating (cf.
Caim1l1l and colum 3, line 42 to colum 4, line 12 of
the citation). Thus, there exists manifestly a
contradiction between the disclosure of DE-B-2 248 640
as far as it relates to the prior art known from
DE-B-1 757 892 and the factual disclosure of the latter
docunent .

In a simlar case (cf. Decision T 77/87, QJ EPO 1990,
280) it was decided that a docunent containing a cross-
reference to a further docunent should be interpreted
by reference to that further docunent for the purpose
of ascertaining the technical reality of what has been
di scl osed. The erroneous disclosure of the docunent
contai ning the cross-reference should not be considered
as part of the state of the art.

In agreenent with the cited decision, the Board
considers that the above-cited passage of

DE-B-2 248 640 has to be ignored as being erroneous and
that the effective disclosure of DE-B-1 757 892 has to
be taken account of.

As al ready stated above, DE-B-1 757 892 teaches an oven
in which the goods are heated by a conbi nati on of

m crowave heating and hot air convection heating

wher eby these two heating devices may be operated
individually or in conbination. The inherent problem
according to the citation is seen essentially in
safeguarding that within a short period of tine food is
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sufficiently cooked internally and is consistently
br own- col oured on the surface.

Any application of the teaching according to

DE-B-1 757 892 to the oven disclosed in EP-A-0 133 847
may not dispense with mcrowave heating as this type of
heating is essential to the probl em underlying

DE-B-1 757 892. Such an application would not,
therefore, readily lead to an oven conbining infra-red
radi ation and hot air convection heating.

Furthernore it has to be noted that Caim1 has been
l[imted exclusively to an oven conbining infra-red

radi ati on and hot air convection heating and includes a
further feature relating to a particul ar adaptation of
such an oven. Having regard to the further feature (a)
of the characterising part of daim1l (cf. above
section 3), DE-B-1 757 892 does al so not provide any
clue. There is no suggestion of the air supply term nal
devi ces incorporating air nozzles shaped in the
reflective material of the oven walls and conbined with
infra-red radiating tubes. Due to the absence of an
infra-red radiation device in the oven according to
DE-B-1 757 892 there is clearly no reason for providing
means for reflecting such radiation. Any conbi nation
what soever of the teachings according to EP-A-0 133 847
and DE-B-1 757 892 cannot, therefore, lead in an

obvi ous manner to the subject-matter of Claim1 wthout
substantial further devel opnent to which neither the
above cited docunents nor the general know edge of the
skill ed person give any incentive.

The Board considers that in particular the concept of
i ncorporating air nozzles shaped in the reflecting
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material of the oven walls and conbined with infra-red
radi ati ng tubes provides the basis for a structurally
si mpl e and i nexpensive configuration, which contributes
primarily to the acknow edgnent of an inventive step.

4.4 The Board has al so considered the further docunents
cited in the Search Report and is convinced that none
of these docunents contains a |lead to adapt the
arrangenment of the nearest prior art to include all the
features of Claim1.

4.5 For the foregoing reasons, the subject-matter of
Claim1l has to be considered as inplying an inventive
step in the neaning of Article 56 EPC and the claimcan
be all owed having regard to Article 52(1) EPC

5. Dependent Clainms 2 and 3 concern particul ar enbodi ments
of the oven according to Caim1 and conply with
Rul e 29 EPC.

6. The description is in agreement with the wordi ng and

scope of the clainms. It conplies with Rule 27 EPC and
is therefore al so all owabl e.

Order

For these reasons it is decided that:

1. The deci sion under appeal is set aside.
2. The case is remtted to the first instance with the

order to grant the patent with the docunents subm tted
during the oral proceedings.
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The Regi strar: The Chai r man:

N. Maslin C T. WIson

0049.D



