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Summary of Facts and Submissions

1660. D

Eur opean patent No. 0 183 335 was granted on 22 August
1990 on the basis of European patent application
No. 85 304 669.6 filed on 1 July 1985.

The single independent Claim1l of the patent has the
fol | owi ng wor di ng:

"Afriction elenent for use in a clutch, said
friction element conprising fiber strands inpregnated
wi th a binder resin conposition and disposed in an
undul ati ng fashion and then cured to forma di sc-shaped
facing, characterised in that said fiber strands are in
the formof a plied yarn conprising from30 to 70 wt %
glass fiber, from1l5 to 25 wt% acrylic fiber and from
15 to 45 wt% netallic filanment, said plied yarn
conprising a plurality of twi sted yarns, said tw sted
yarns having a helical twist of from50 to 120 turns
per nmeter and said plied yarn having a helical tw st of
from50 to 120 turns per nmeter opposite in direction to
the twist direction of the twi sted yarns."

The Respondents | and Il (Opponents | and I1) and the
former Qpponents |11 opposed the patent on the grounds
of lack of novelty and/or inventive step

(Article 100(a) EPC) and of insufficiency of disclosure
(Article 100(b) EPC). In support of their case they
referred anong others to the followi ng prior art
docunents (nunbering of docunents as used in the
deci si on under appeal)

(1) FR-A-2 534 995
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(7) Kleine Textil kunde, 13th edition, Adebahr-Dorel,
Betz, Gerlach, Leipzig 1953, pp. 33 and 34

(10) EP-A-0 063 453

(12) DE-A-2 804 327

and to alleged prior uses of the subject-matter as
cl ai nmed.

By its decision dated 4 June 1992, the Qpposition
Di vi sion revoked the patent on the ground of |ack of
inventive step with respect to the docunent (10).

The Appellants (Patentees) filed an appeal against this
deci sion on 30 June 1992, paying the due fee at the
sane tinme. The Statenment of G ounds was submitted on

2 Cctober 1992.

The Appel lants requested that the decision under appeal
be set aside and that the patent be nmaintained as
gr ant ed.

I n support of their request they referred to docunent
(10) used in the decision under appeal to revoke the
patent and argued that this prior art docunent

di scloses a problemsimlar to that nentioned in the
patent in suit which, however, is solved in a way
conpletely different fromthat of the invention
Furthernore a conbination of the other cited docunents
wi th each other or with docunent (10) woul d al so not

|l ead to the clained subject-matter

Wth their letter of 7 Cctober 1993 the Appellants
decl ared that they no | onger wi shed to appear at oral
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proceedi ngs and asked for a decision on the basis of
the witten docunents on file.

In a communi cation pursuant to Article 110(2) EPC dated
22 Cctober 1993 the Board pointed out that and for

whi ch reasons it woul d appear to be obvious for a
skilled person to arrive at the teaching of Claim1l
when starting froma friction el enent according to
docunent (1) and considering common general know edge.

The Respondents | and Il agreed to the considerations
set out in the Board' s conmunication. The Appellants
did not submt any additional comrent.

The Respondents | and Il requested that the appeal be
di sm ssed and, as a subsidiary request, that they be
summoned to oral proceedi ngs. The Respondents Il al so
requested an apportionnent of costs according to
Article 104 EPC.

The former Qpponents IIl, with letter of 6 January
1993, have w thdrawn the opposition.

Reasons for the Decision

1660. D

The appeal conplies with Articles 106 to 108 and
Rules 1(1) and 64 EPC; it is adm ssible.

Subject-matter of Claim 1

Claim1 of the disputed patent has the follow ng
features in its preanbl e:
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(a) A friction elenment for use in a clutch;

(b) the friction elenment conprises fiber strands;

(c) the fiber strands are inpregnated with a binder
resin conposition;

(d) the fiber strands are disposed in an undul ating
f ashi on;

(e) and then cured to forma disc-shaped facing;

and in its characterising part:

(f) the fiber strands are in the formof a plied yarn;

(g) conprising from30 to 70 w % gl ass fi ber

(h) from1l5 to 25 wt% acrylic fiber

(i) and from15 to 45 wt%netallic filanment;

(j) the plied yarn conprises a plurality of tw sted
yarns;

(k) the twi sted yarns have a helical twi st of from50
to 120 turns per neter,

(I') the plied yarn has a helical twist of from50 to
120 turns per neter;

(m the twist of the plied yarn is in opposite
direction to the twist direction of the tw sted
yarns.

The content of the precharacterising part of Caim1l as
concerns the way how to manufacture the friction

el enent of a clutch fromfibre strands (features a to
e) is generally known from docunent (1) (page 5,

line 23 to page 6, line 31), docunent (10) (see the
abstract, Caim1l5, exanples 2 to 7) and from docunent
(12) (see the manufacture process described on pages 21
and 22).
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How to formthe structure of fibre strands is disclosed
in the characterising features (f) and (j) to (m of
Claim 1. The material used for the fibres, which are
tw sted together to formthe plied yarn, is defined in
the remai ning characterising features (g) to (i) of
Claim1.

The objection as to Article 100(b) EPC (insufficiency
of disclosure) put forward in the grounds for
opposition by the Respondents | has no |onger been
menti oned in the appeal proceedings. The objection
furthernore has not been reasoned by detail ed
arguments.

The Board sees no reason why the teaching of daim1l in
connection with the further content of the patent in
suit does not disclose the invention in a manner
sufficiently clear and conplete for it to be carried
out by a person skilled in the art.

The patent in suit therefore satisfies the requirenents
of Article 100(b) EPC

Novelty

Docunent (1) not only discloses the features of the
preanble of Claim1 but also further features of the
characterising part. Caim1ll of document (1) reveals
that the fibre strands ("fil és") conprise about:

"30 to 80% gl ass fibers

10 to 50% acrylic fibers
("fibres d acrylonitrile")
5to 35%netallic filanment."
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Thus, in essence, the features (g), (h) and (i) of
Claim1 of the patent in suit are also known from
docunent (1).

Furthernore, Caim11l in connection with Caim 14 as
appendant to Caim 11l of docunent (1), defines that the
acrylic fibres are wapped around the glass fibres
formng a core and the acrylic fibres and the gl ass
fibres are represented in the formof several strands
("filés") which are twisted ("torsadés") with the
metallic filament. The yarn with the acrylic fibres
bei ng w apped around the core of glass fibres can al so
be designated as a twisted yarn, as done in docunent
(10), see the description of the exanples 2 to 7, where
e.g. the description page 12, lines 2 to 5 of the
exanpl e 2 expl ai ns that

"glass yarn ... was twisted with one end of ... copper
wire as a wapper to give a twist of 68 turns per netre
in the final yarn."

This structure is also disclosed in Cains 1 to 5 and
i ndependent C aim 16 of docunent (1). Thus, according
to Cains 11 and 14 of docunment (1), a plurality of
twisted yarns (made of glass fibres and acrylic fibres
according to Claim114) are twisted together with each
ot her and an additional netallic filament to forma
final plied yarn. Therefore, docunent (1) also

di scl oses the features (f) and (j) of Caiml.

Not hi ng, however, is nentioned in docunent (1) as
concerns the value of the twist level (in turns per
nmetre) and the twist direction of the twi sted yarn and
the plied yarn. Thus, the features (k), (I) and (m of
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Claim1l of the patent in suit are not known from
docunent (1). Though docunent (1) is not, therefore,
novel ty-destroying, it represents, in the Board s view,
the prior art comng nearest to the clainmed subject-
matter.

According to the exanples 2 to 7 of docunent (10) the
final fibre strands are disposed in an undul ating
fashion and then curved to forma di sc-shaped facing as
defined in the preanble of Caim1 of the patent in
suit. The fibre strands are conposite cords conposed of
(an) untw sted textured yarn/yarns (glass fibre,

pol yester yarn, viscose fibre etc.) which is/are
twisted with a netal wire (brass, copper) as a w apper
to produce a fibre strand with a twist of 68 turns per
netre (exanples 2, 3, 5 and 6) or 50 tpm (exanple 4) or
40 tpm (exanple 7). However, none of the exanples
descri bes a conposition of fibre strands as defined by
the features (g) to (i) of Caim1. Furthernore,
contrary to the content of feature (j) in CQaiml, the
textured yarns are not tw sted.

The exanpl e 8 of docunent (10), which discloses the
clainmed yarn structure and the clainmed tw st directions
according to the features (f), (j) and (m of Caiml,
however, concerns a woven fabric and so does not

di scl ose the essential features of the preanbl e of
Claim1.

Thus, none of the exanples described in docunment (10)
di scloses all the features of Caiml.

Docunent (12) discloses the features of the preanble of
Caim1l1l and also the features (f), (j), (k) and (I)
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i.e. the clainmed yarn structure and a twi st |evel of
80 tpm (corresponding to 2 turns per 2.5 cm as set out
on page 20, paragraph 2) for both the plied yarn and
the tw sted yarns.

The fibre strands, however, are only conposed by gl ass
fibres and cotton yarn, and nothing is said about the

tw st direction of the plied and the tw sted yarn. Thus,
docunent (12) does not disclose the features (g), (h),

(i) and (m of daiml.

The further cited prior art docunents and the subject-
matters of the alleged prior uses are | ess rel evant

t han t he above-cited docunments (1), (10) and (12).
Thus, the subject-matter of daim1l is novel.

Inventive step

As above-nentioned under point 4.1, the nearest prior
art docunent (1) does not disclose the twist |evel and
twist direction of the twisted and the plied yarn as
claimed in the features (k), (lI) and (n) of the patent
in suit. However, the twist level of 50 -120 tpm as
claimed in the features (k) and (1) of Cdaim1l
represents a range which is common in practice, since
as already set out in the Board' s conmunication dated
22 Cctober 1993 and nentioned under points 4.2 and 4.3
of this decision, the plurality of the twist |evels of
the twi sted yarns according to the docunents (10) and
(12) lie within that range.

I n docunment (7) reference is nmade to the tw st
direction of plied yarns conprising a plurality of
twi sted yarns. This docunent teaches that in principle



1660. D

-9 - T 0605/ 92

the twist direction of plied yarns is opposite to the
twist direction of their twisted yarns. In the |ight of
this disclosure in a standard reference book of textile
technology it is apparent that the opposite tw st
direction as clainmed in feature (m of the
characterising part of Claim1l of the patent in suit
nmust be considered as belonging to the comon general
know edge of a skilled person.

The use of the twist direction according to the feature
(m and in particular the twist |level according to the
features (k) and (1) of daiml is therefore an option
which is freely available to the skilled person and,
noreover, in view of the twist level in related yarns
according to docunments (10) and (12) (see point 2.2
above), an option which the skilled person wuld have
had a good reason to adopt in the circunstances of this
case.

The Appellants did not respond to the Board's

conmuni cation dated 22 October 1993, wherein the above
argunentation has been first comuni cated to the
parties as a provisional opinion of the Board.

The Board therefore does not see any reason to depart
fromthis opinion and cones to the conclusion that the
subj ect-matter of independent Caim1l | acks an
inventive step (Article 56 EPQC)

As the Board is bound by the single request of the
Appel lants (Article 113(2) EPC) it is not necessary to
consider the nerits of the subject-matter of the
dependent cl ai ns.
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The Respondents Il requested an apportionnent of costs

in his favour in the view that the Appellants persisted
in contesting the decision with no other justification

than the hope that the Respondents would wi thdraw their
opposi tion.

According to Article 107 EPC any party to proceedi ngs
adversely affected by a decision has an unrestricted
right to appeal. The Board sees nothing that could
substanti ate an abuse of procedure by the Appellants.
Furthernore, there have been no oral proceedings or

t aki ng of evidence causing additional costs

(Article 104(1) EPC.

Consequently there are no reasons of equity justifying
a deviation fromthe general principle set-out in
Article 104(1) EPC.

The request for an apportionnent of costs mnust
therefore be rejected.
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Order

For these reasons, i1t i1s decided that:

1. The appeal is dism ssed.

2. The request for apportionnment of costs is rejected.
The Registrar: The Chai r man:

S. Fabi ani F. Gunbel

1660. D



