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Summary of Facts and Submissions

1602. D

The Respondent is proprietor of European patent
No. 0 171 237, which was granted on the basis of
Eur opean patent application No.85 305 335. 3.

D1 = US-A-4 412 298 had been cited in the patent
application as the closest prior art.

The Appellant (Opponent) filed an opposition against

t he European patent on the grounds that the
subject-matter of the clainms of the opposed patent

| acked novelty or an inventive step having regard to
new prior art docunents.

D2 = Feingeratetechni k, Volune 25, Nunmber 8, 1976,
pages 365 to 370, H. Stein, "Systematische MeRfehl er

i ndustrieller elektrischer Drucknmelunfornmer und Wege zu
i hrer Verringerung" was cited during the opposition

pr oceedi ngs.

The European patent was mai ntai ned in anended form The
Qpposition Division took the view that, taking into
account the anendnments provided by the proprietor, the
patent was allowable; in particular, the weighing
technique with conpensation for creep of the opposed
patent did not result from an obvi ous conbi nati on of
the technique for tracking in particular creep in an

el ectronic scal e under | oad known fromDl with the

met hod of elimnating creep in neasurenents of pressure
transducers known from D2.

The Appel |l ant | odged an appeal against this decision.

In the communi cati on annexed to the invitation to oral
proceedi ngs whi ch had been requested auxiliarily by the
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parties, the Board of Appeal infornmed themthat the
mai n clains as nmai ntained did not appear to be clear
and that their subject-matter did not appear to involve
an inventive step having regard to D1 and D2.

During the oral proceedings of 21 Septenber 1993, the
Respondent filed new Clains 1 to 6 and requested that
the patent be maintained in anended formon the basis
of these new clainms and of a description and draw ngs
to be adapted. Cains 1 and 5 read as foll ows:

"1. Wei ghing apparatus conprising a wei ghing
mechani sm (11, 12, 14) produci ng an out put signal
i ndi cative of an applied weight, electronic neans
(17) for successively obtaining representations of
the output signal with time, neans (19) for
conpensati ng said wei ght representations for
creep, and neans (21) for providing an indication
of the wei ght conpensated for creep of said

wei ghi ng nmechani sm (11, 12, 14), characterized in
that said conpensating neans (19) conprises neans
for predictively calculating the increnent in the
anount of creep between successively obtained

wei ght representations froma mathematica
expression for calculating creep increment as a
function of said weight representation, the tine
| engt h between sai d successively obtai ned wei ght
representations and the previous anount of creep,
sai d mat hemati cal expression including at |east
one constant having a val ue predeterm ned for the
particul ar wei ghing nmechanism (11, 12, 14) and
bei ng stored in neans (23) of said conpensating
means (19), nmeans for conbining said cal cul ated
creep increnment with said previous anount of creep
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to provide a new predicted anount of creep, neans
(23) for storing each new predicted anount of
creep and neans for conbi ning said new predicted
anount of creep with said weight representation to
t hereby obtain said creep conpensated wei ght
representation.”

"5. A nethod of conpensating for creep the out put
of a wei ghing apparatus conprising a weighing
mechani sm (11, 12, 14) produci ng an output signal
i ndi cative of an applied weight, electronic neans
(17) for successively obtaining representations of
t he output signal with time, neans (19) for
conpensati ng said wei ght representations for
creep, and neans (21) for providing an indication
of the wei ght conpensated for creep of said

wei ghi ng mechani sm (11, 12, 14), characterized by
the steps of determ ning and storing a

mat hemat i cal expression for the increnment in the
anount of creep between successively obtained

wei ght representations as a function of said

wei ght representation, the tinme |ength between
successi vel y obtai ned wei ght representations and
t he previous amobunt of creep, said mathemati cal
expression including at | east one constant having
a value predeterm ned for the particul ar wei ghing
mechani sm (11, 12, 14), using said nmathenmati cal
expression for predictively calculating said creep
i ncrenent, conbining said cal cul ated creep
increnment with said previous amount of creep to
provi de a new predicted anount of creep, storing
each new predi cted amount of creep and conbi ni ng
sai d new predi cted anmount of creep with said
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wei ght representation to thereby obtain said creep
conpensat ed wei ght representation.”

Clainms 2 to 4 and 6 are dependent cl ai ns.

The Appel |l ant requested that the decision under appeal
be set aside and that the patent in suit be revoked. He
submtted the follow ng argunments in support of his
requests:

The met hod known from D1 has a drawback in that it is
necessary to wait sonme tine before the creep increnent
is determ ned. The person skilled in the art of D1
knows D2 because it belongs to a closely rel ated
technical field and he can use equation (4) of D2 or
its nore adapted equival ent form equation (5) for

i mredi ately cal cul ating the creep. A mathenati cal
conparison of these equations of D2 with the equations
of the patent in suit shows that the nethod and
apparatus in dispute result indeed fromthe conbination
of the teachings of D1 and D2. Therefore, the skilled
person arrives in an obvious way at the less tine
consunm ng technique in dispute and solves his problem

The Respondent argued as follows in support of his
request:

In the nmethod in dispute, a creep increnent is
calculated fromthe nost recent creep state of the
apparatus, the magnitude and the duration of the forces
applied to the apparatus, this operation being repeated
each time the weight is neasured. Starting from Dl and
its iterative nethod of nmeasuring the weight of a | oad
and of conpensating the neasured gross wei ght for the
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creep effect, a problem arises because of the arbitrary
determ nation of said gross weight. The skilled person

woul d not be incited to take into account the equations
for approximtion of the creep effect known from D2,

whi ch belong to a different technical field and, if he

woul d anyway do so, he would not arrive by a

conbi nation of DI and D2 at the nethod in dispute,

whi ch contains features derivable fromneither of these
docunents.

Reasons for the Decision

1

1602. D

The appeal is adm ssible.

Allowability of the amendments

The allowability of the amendnents resulting in the
clainms in dispute has not been contested
(Article 123(2) and (3) EPC).

Clarity

The nmethod in dispute conprises in particular steps of
determ ning and storing a mathemati cal expression for
the increnment in the anmount of creep between
successi vel y obtai ned wei ght representations as a
function of (a) said weight representation, (b) the
time | ength between successively obtained wei ght
representations and (c) the previous anount of creep.
Mor eover, said mathematical expression includes at

| east one constant having a value predeterm ned for the
particul ar wei ghing nmechanism Thus, said mathemati cal
expression as well as the paraneters which are used are
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wel | defined and, therefore, daim5 in dispute and the
correspondi ng apparatus Claim1l in dispute are clear in
the sense of Article 84 EPC

Novelty

The novelty of the clainms has not been contested
(Article 54 EPC)

Inventive step

A net hod of conpensating for creep the output of a
wei ghi ng apparatus is knowmn from Dl (see columm 1,
lines 33 to 60; colum 2, lines 1 and 2; colum 8,
line 60 to colum 9, line 14; Caim?2, Figure 1, 2
and 4); the known nmethod is applied to an apparatus
conprising a wei ghing nechani sm (10) producing an

out put signal indicative of an applied weight,

el ectronic neans (14, 26) for successively obtaining
representations of the output signal with tine, neans
(14) for conpensating said weight representations for
creep, and nmeans (26) for providing an indication of
t he wei ght conpensated for creep of said weighing
mechani sm (10) .

However, the known nmethod does not conprise the steps
of the characterising portion of Claim5 in dispute. In
particular, no step of determ ning and storing a

mat hemat i cal expression for the increnment in the anount
of creep between successively obtained wei ght
representations as a function of (a) said weight
representation, (b) the tinme between two successive
measurenents and (c) the previous anount of creep, for
predictively calculating said creep increnent, is
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derivable fromDl. |ndeed, as can be seen fromFigure 4
of D1, a mathematical representation, i.e. a graph of
t he neasurenent by a scale of gross wei ght and net

wei ght as a function of tine, is determned; in said
graph the gross weight indication is shown increasing
in particular as a result of creep; thus, creep is
shown as a function of tinme for said weighing
apparatus; using said mathenmatical representation, by
subtracting values of said graph, the creep error can
be cal cul ated and conbined with the indicated weight
representation to provide an indication of the weight
on the wei ghi ng mechani sm conpensated for creep.
However, there is no indication in D1 that said graph
is used during the nethod as a neans of said nethod.

The Respondent has convincingly argued as foll ows:

In the method known from Dl (see colum 8, line 60 to
colum 9, line 14; Figure 4), successive values of the
wei ght are obtained over a period of tine; for

i nstance, (A), (B) and (C) represent the tare wei ght
before the load is placed on the pan, the gross wei ght
after the | oad has been placed on the pan, and the

i ncrease of said gross weight after the | oad has

remai ned on the pan for sonme tine, respectively; when
(C) exceeds a predeterm ned val ue, the value of (B and
C will be stored as the new gross wei ght; the

m croconputer system can determ ne whet her the scale
has crept or drifted substantially, i.e., beyond an
arbitrary predeterm ned band, and then an adjustnent is
made to nullify the effects of such creep and drift.
The difference (C=B-B ) between the current
representation (B') of the gross weight and the stored
previous representation (B) thereof is calculated and
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used for updating the value of the tare or zero of the
wei ghi ng apparatus. However, it is necessary for the
systemto deci de whether (C) is due:

(i) to a creep effect and is therefore to be
conpensated for, or whether it is caused

(1i) by a novenent of the weighing pan, or

(iii1) by an actual change of the weight on the pan,
i.e. anewload. In order to enable the systemto
performthis discrimnation, three arbitrarily chosen
t hreshol ds, nanmely a notion threshold in step (38), a
change of weight threshold in step (68) and a creep
threshold in step (54) of the process of D1 (see
colum 2, line 43 to colum 5, line 49; Figure) are
needed. Thereby, in the nmethod described in D1
attenpting creep conpensation on the basis of two
subsequent wei ght representations (B) and (B') arises a
probl em due to the arbitrariness introduced by the

sel ection of these thresholds and on the resulting
arbitrary selection of the particul ar val ue determ ned
for the gross weight (B) and could thus lead to
erroneous conpensati ons.

In the method in dispute the increnment of the anmount of
creep is calculated at each successive step of
obtaining a weight representation, as a function of
said wei ght representation, the tine |ength between
successi vel y obtai ned wei ght representations and the
previ ous amount of creep, said function being
predeterm ned for the particul ar wei ghi ng apparat us.
Thus, the increnent of creep being determned, it is
possi ble to conpute and predict the increase of the
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anount of creep and so the gross wei ght of the | oad

wi thout the arbitrary selection of a starting point for
the determ nation of the creep effect. Therefore, the
met hod in dispute credibly solves the above-nenti oned
pr obl em

The above-nenti oned problemis not derivable from D1.

| ndeed, the skilled person could becone aware of the
probl em however, an obvi ous solution which he could
deduce from D1 and from his general technical skill
woul d be an adjustnment of the three above-nentioned

t hreshol ds for nore precisely determning the starting
val ue (B) of the gross weight at which a difference (Q)
corresponding to creep can be detected.

As argued by the Appellant, people skilled in the art
of D1, i.e. of neasuring wth weighing apparatuses,
know from D2 (see page 366, right columm, paragraph 2,
first section; page 369, paragraph 5 to page 370,

par agraph 6 "Zusammenfassung”; Figure 7 and 8), which
al so belongs to the field of neasuring, that either a
mat hemati cal representation such as the equation (4) of
page 369 or one such as the graph of Figure 7, which

i ncl udes neasurenent tinme intervals as a paraneter, can
be used for calculating the creep or a conmponent

t hereof as a function of tinme. Thus, the skilled person
could be incited to take into account the teaching of
D2 and in particular the equation (4) or the related
equation (5), which is nore adapted for use with a
conputer, and substitute it for the graph of Figure 4
of D1 thereby "predictively" calculating with a
conputer the creep error during neasurenent.
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However, as convincingly submtted by the Respondent,
there would be no incitation for the skilled person to
nodi fy the nethod known from D1, wherein the net val ue
of the weight is calculated by an iterative nethod with
successi ve gross wei ght measurenents, subtracting and
subsequent correspondi ng updating of the tare or zero
of the weighing apparatus, and take into account the
equation (4) of D2. Indeed, in the nmethod known from D1
(see colum 1, line 58 to 60), the storing of the
adjusted tare weight when a load is on the pan wll
result in a constant net wei ght being obtained. On the
contrary, for using the equation (4) of D2, a precise
determ nation of the point at which creep begins is
necessary. Mreover, since in the nethod of Dl (see
Figure 2) there are steps (38, 68) for determ ning
whet her a | oad has been placed on the pan or not, said
conbi nation of the teaching of DI with the

approxi mati on equation (4) of D2 would not result in
the method in dispute wherein the creep increnent is
continually and successively cal cul ated w thout such
further determ nation steps.

The Appellant has submtted that a drawback of the
method of D1 is that it is time consum ng, Since the
creep effect can be determined only sone tine after the
load is placed on the pan of the scale; the person
skilled in the art would becone aware of this problem
and woul d be incited to | ook for means providing
approxi mati ons of the creep effect, such as the
equations (4) and (5) of D2. However, this argunent is
not convinci ng because, even if the skilled person had
consi dered the problem and had taken into account D2,

t he conbination of DI and D2 does not result in the
met hod in dispute for the reasons nentioned above. In
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this respect, the Appellant's argunents based on the
mat hemat i cal conpari son between the equations (4) and
(5) of D2 and the equations of the patent in dispute
are not relevant for the sane reasons.

The Appellant has al so submtted that, except for the
application to a wei ghing apparatus, the nmethod in

di spute is known from D2. However, D2 (see the title)
pertains to the related, but different technical field
of electrical pressure transducers and, therefore, the
Board is of the opinion that, although correcting
techni ques for taking into account creep effect in
neasurenents are known fromD2, it is a nore renote
docunent and taking it into account as a starting point
in assessing an inventive step of a nethod intended for
wei ghi ng appar atuses is based only on ex-post facto
consi derati ons.

Therefore, the subject-matter of Claim5 in dispute
i nvol ves an inventive step in the sense of Article 56
EPC.

Thus, Caim5 in dispute is allowable (Article 52(1)
EPC) .

Claim1 in dispute, which consists in an apparatus with
cal cul ating neans for inplenenting the nethod of
Caim5 in dispute, is also allowable for the sane
reasons.

Taking into consideration the anendnents nmade by the
proprietor of the patent, the patent and the invention
to which it relates neet the requirenents of the
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Convention and the patent can be naintai ned
(Article 102(3) EPC).

For these reasons, i1t i1s decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the
order to maintain the patent in anmended formon the
basis of the request made by the Respondent in the oral
proceedi ngs of 21 Septenber 1993, i.e. on the basis of
Clains 1 to 6 as presented in the oral proceedi ngs and
on the basis of a description and drawi ngs to be
adapt ed.

The Reigstrar: The Chai r man:

P. Martorana E. Turrini
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