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Summary of Facts and Submissions

2407.D

The nmention of grant of European patent No. 0 219 341,
based on patent application No. 86 307 924.0, was
publ i shed on 25 July 1990.

In notices of opposition filed on 11 April 1991 by the
ot her party (Opponent 01) and on 23 April 1991 by the
Appel | ant (Opponent 02) revocation of the patent was
requested for the reason of non-conpliance with the
provi sions of Article 100(a) EPC.

In respect of an alleged | ack of novelty and inventive
step of the subject matter of the patent the
oppositions were inter alia supported by the docunents:

Dl1: DE-A-1 166 552
D2 DE- A-3 007 238
D4: JP-U-58 70554
D5 US- A-2 484 241

and an alleged prior use for which the follow ng
evi dence was subm tted:

Al: Drawi ng 2318 006/102/2, dated 11 March 1970

A2: Delivery note 097798 concerning 5 pieces of
danmpers delivered on 30 January 1978 to Dainler
Benz AG Stuttgart, Germany

A3: Order Nr. 197254312 dated 2 February 1978

A4: Dispatch note related to evidence A3

A5: Drawi ng 2318 037/018/1 dated 15 May 1985
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A6: Delivery note 056909 concerning 15 danpers
delivered on 28 August 1985 to Daiml er Benz AG
Stuttgart, Gernmany

L1l By deci si on announced at oral proceedi ngs of 3 June
1992, with witten reasons posted on 7 July 1992, the

OQpposition Division upheld the patent in anmended form

Claim 1l of the amended patent reads:

"A dual -type danper device (10) for danping vibration
of a rotation axle (8) conprising: a danper hub (12)

i ncluding a boss portion joined to said rotation axle
(8), a cylindrical portion (16) located radially
outwardly of said boss portion (14) and a connection
portion (18) connecting said boss portion and said
cylindrical portion (16), a first danper-mass nenber
(22) disposed radially outwardly of said cylindrical
portion (16) of said danper hub (12), such that said
first danper-nass nenber (22) is spaced apart from and
concentric with, said cylindrical portion (16); a first
resilient nmenber (24) interposed between said
cylindrical portion (16) of said danper hub (12) and
said first danper-nmass nenber (22); characterised in
that: a second danper-nmass nenber (26) having a
cylindrical shape is disposed concentrically in an

i nner space of said cylindrical portion (16) of said
danper hub (12) with free spaces radially inside and
radially outside said second danper-mass nmenber (26)

al ong the whole axial length thereof thereby permtting
its radial displacenent relative to said connection
portion (18) of the hub (12); and a second resilient

2407.D Y A



2407.D

- 3 - T 0782/ 92

menber (28) is disposed between one of axial ends of
said second danper-mass nenber (26) and a correspondi ng
part of said connection portion (18) of said danmper hub
(12) which is opposed to said one axial end of said
second danper-mass nenber (26), so as to secure said
second danper-mass nmenber (26) to said connection
portion (18), said second resilient nenber (28) being
spaced so as to permt relative radial displacenent of
t he second danper-nmass nmenber (26) and the connection
portion (18) of the hub (12) and being subjected to
shear deformation due to relative radial displacenent”.

The Opposition Division held that in particular the
structural feature according to which free spaces are
provided radially outside the second danper-nmass nenber
al ong the whole axial length thereof thereby permtting
its radial displacenent relative to the connection
portion of the hub, was not derivable fromthe cited
prior art including the vibration danmping arrangenents
shown in D2, Al and Ab5.

An appeal was | odged against this decision on 22 August
1992 with paynent of the appeal fee on the sane day.
The Appel |l ant requested setting aside of the inpugned
deci sion and revocation of the patent.

The Statenment of G ounds of Appeal was filed on
17 Novenber 1992.

In response to the Statenent of Grounds of Appeal the
Respondent subnmitted the foll owi ng requests:
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Main request:

Mai nt enance of the patent in the formin which it was
al l owed by the Opposition Division but with the

del etion of the first paragraph of the typed page which
is to be an insert in colum 2, line 55 of the printed
patent specification,

First auxiliary request:

mai nt enance of the patent in anmended formin which it
was al |l owed by the opposition Division but with the
amendnent that the first paragraph of the insertion for
colum 2, line 55 should read:

“I'n drawi ng No. 2318037018/ 1 dated 15/05/85 of Car
Freudenberg there is illustrated a danper device which
was delivered to Daimer-Benz. This drawing is to be
found in the file of the present patent at the European
Patent office."

Second auxiliary request
mai nt enance of the patent in anmended formin which it
was al |l owed by the Opposition Division.

In a communi cation dated 30 June 1993 the Board
expressed the provisional opinion that neither the
cited prior art docunents nor the alleged prior use
(docunments Al to A6), disclosed or appeared to give a
lead to a cylindrical second danper mass supported at
one end to and positioned in an inner space of a
cylindrical portion of the danper hub. Caim1l as

mai nt ai ned by the Opposition Division therefore
appeared to conprise inventive subject-matter.
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Furthernore, having regard to the argunments put forward
by the Respondent in his letter dated 5 April 1993 the
Board supported the view that it did not appear to be
sufficiently proven that a dual -type danper as shown in
t he docunent A5 was publicly available in the sense of
Article 54(2) EPC.

The Appellant's argunents in support of his request can

be summari sed as foll ows:

The Opposition Division cannot be followed in that the
danpi ng arrangenents disclosed in D2, Al and A5 are not

suitabl e for danpi ng bendi ng vibrations.

In the introduction to the description of D2 it is
explicitly stated that both bending and torsional

vi brati ons are danpened. Considering the second danper-
mass 4 the drawi ng shows that there is a free space on
the outside of this danper-nass. On the inside the
openi ng between the danper-mass and the hub is
partially filled with rubber material, but clearly this
is a direct consequence of entirely filling up the
space at the back of the danper-nass which, as is also
shown in the danper arrangenent of the patent, causes
some overflow of rubber material. However, to be able

t o danpen bending vibrations as indicated there nust
necessarily be achi eved, taking account of the rubber
conposition, a radial displacenent of the danper-nass
which is clearly possible with this known danper-wei ght

arrangenment .



VI,

2407.D

- 6 - T 0782/ 92

It is true that the danper-nmass 4 in D2 is shorter than
t he danper-mass shown in the patent in suit but also
Claim 1l | acks any clear definition of the relative size
of the danper-mass. Since the radial displacenent of

t he danper-mass is an essential prerequisite for
danpi ng bendi ng vi brations, the arrangenent discl osed
in D2 is substantially the sane as the arrangenent
clained in the amended Claim 1, and thus the subject

matter of Claim 1 |acks an inventive activity.

As regards the prior use in accordance with the danper
shown in the drawi ng A5, public access to this prior
use is plausible for the reason that it is customary in
the autonobile industry that parts and the draw ngs
related thereto devel oped by one supplier are used as a
basis for obtaining price offers for these parts by

ot her suppliers. The delivery note A6 does not indicate
any secrecy settlenent so that such customary practice
is likely to have been foll owed.

I n support of his request the Respondent relied
essentially on the follow ng subm ssions:

As regards the second alleged prior use, for which
evidence in the formof docunents A5 and A6 was

subm tted by the Appellant in the opposition

proceedi ngs, this evidence does not inply that the
supply of 15 danpers (see delivery note A6) was of the
ordi nary commercial type, passing the rel evant

know edge freely to the recipient of the articles. In
this respect the absence of any evidence of secrecy in
t he docunents cannot be taken as proof that no such
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agreenent or other confidentiality existed and thus the
di scussion of this alleged prior use in the anended
description should be del et ed.

As regards the question of inventive step of the
subject-matter of the anmended patent the Appellant's
opinion with respect to the disclosure of D2 cannot be
foll owed. The presence of the rubber part radially

bet ween the weight 4 and the hub in the arrangenent in
accordance with D2 prevents any significant radia

di spl acenent of the weight 4. There is no reason why
the skilled person would sel ect the rubber material in
this area such that radial displacenent becones
possi bl e because there are no instructions in D2 that
the weight 4 shall be radially displaceable for the
pur pose of danpi ng bendi ng vibrations. The vague
statenment in D2 on page 1, lines 16 to 21 about the
danpi ng of bending vibrations is not associated with

t he absorption of bending vibrations by the weight 4.
Rat her, al so danper-weight 4 deals with the absorption
of rotational vibrations but vibrations of different
frequenci es as those absorbed by danper-wei ght 3.

From a technical viewpoint, since the weight 4 nust
absorb rotational vibration, the rubber 6 nust have a
particul ar hardness or elasticity to achieve this

ef fect. However such a particular hardness is not
suitable to allow significant radial displacenent,
sufficient to absorb bending vibrations. Thus docunent
D2 cannot give the skilled person a lead to the subject

matter of Claim 1 of the anended patent.
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The other party (Opponent 01) requested with letter
dated 11 August 1993 that the Opposition Division's
deci sion should be fully upheld in respect of the
anmendnents of the description of the patent.

Reasons for the decision

2407.D

The appeal conplies with the requirenments of
Articles 106 to 108 and Rules 1(1) and 64 EPC. It is
adm ssi bl e.

Amendments

The current Caim1l is based on the granted Claim1,
whi ch conprises essentially the sanme subject matter as
the originally filed Claim1l supplenented by the
insertion of the feature that the cylindrical second
danper-mass nenber is disposed in the inner space of

t he danper hub with free spaces radially inside and
radially outside the second danper-mass nenber al ong
the whol e axial length thereof thereby permtting its
radi al displacenent relative to the connection portion
of the hub. This additional feature is clearly shown in
Figures 1, 7 to 9 and 14. The free vibration of the
second danper-mass in the radial direction is also

di scl osed on page 18 lines 22 to 29 of the originally
filed description.

The dependent Clains 2 to 13 are essentially
repetitions of the originally filed and granted
Claims 2 to 13, respectively.
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In view of these assessnments no objections under
Article 123(2) or (3) EPC arise against the current
Cl ai ns.

The description in the formas upheld by the Opposition
Division is based on the granted description but
additionally conprises a discussion of the all eged
prior use shown in the evidence A5 and the prior art

di scl osed in D2.

Thr oughout the Opposition Proceedi ngs the Respondent
contested the public availability of the alleged prior
use based on the evidence A5 and in the present appeal
proceedi ngs requested (nmin-request) that the

di scussion of the alleged prior use be deleted. In the
Respondent's opinion no sufficient proof was submtted
that this prior use was publicly avail able and
therefore the alleged prior use could not be regarded
as prior art in the sense of Article 54(2) EPC

In respect of evidential support of the free
availability of the danper shown in the drawing in
accordance with A5 only the delivery note A6 from which
can be derived that 15 danpers were delivered to
DaimMer Benz AGin Stuttgart, Germany, was presented by
t he Appel |l ant.

However, no details are avail able about the conditions
of the transaction, in particular whether this
constituted a normal delivery of danpers for use in the
production of vehicles or rather concerned a small
batch of danpers intended for experinmental or test
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purposes. In view of the relatively small nunber of
danpers involved the |atter appears to be the case.

In the Board's opinion such condition does not qualify
for free availability of the know edge provided by the
evi dence A5 since usually in the stage of devel opnent
of a product cooperating parties observe rul es of
confidentiality which restrict the free transfer of
know edge to the public. In this context the Board al so
supports the Respondent's view that the absence of any
evi dence of secrecy in A6 cannot be taken as evidence
that no confidentiality existed at all.

In an attenpt to establish free availability of the
danper shown in A5 the Appellant submitted that it is
guite common in notor car industry to give details of
parts devel oped by one supplier to another in order to
obtain alternative price offers for these parts. Since
the delivery note A6 did not contain any secrecy
obligation it was considered "highly likely" that such
practice had been followed in respect of the danper
shown in A5.

In the Board's opinion these subm ssions are not
suitabl e as proof of free availability of the danper
shown in the drawing A5 either, in particular since any
evidence that such a practice was indeed followed in
the present case in which only 15 danpers were
delivered, is |acking.

Mor eover, the Appellant's argunent in fact anobunts to a
further alleged prior use according to which not only



2407.D

- 11 - T 0782/ 92

t he supplier of the danper shown in the draw ng A5
(Carl Freudenberg) and receiving party (Daimer Benz
AG were in the possession of the technical details of
t he danper but al so other, unknown suppliers. However,
no evi dence has been provided in support of such a
further prior use.

Summarising, in the Board's opinion, substantial doubt
has arisen in the present case whether the all eged
prior use based on the evidence A5 and A6 was indeed
publicly available before the priority date of the
present patent. Considering that the burden of proof is
with the Opponent, in particular to denonstrate beyond
any reasonabl e doubt that the circunstances of alleged
prior use allow the conclusion that the information
concerned was freely available to the public and in the
absence of unequivocal proof in this respect, the
danper shown in A5 cannot be considered to belong to
the prior art in accordance with Article 54(2) EPC and
shoul d, therefore, not be indicated as such in the
description of the patent in suit.

Novelty

Novelty of the subject-matter of Claim1l can be

concl uded because none of the cited prior art documents
to be considered discloses a second danper-mass havi ng
a cylindrical shape, which is disposed concentrically
in an inner space of the cylindrical portion of a
danper hub al ong the whole | ength thereof and which is
attached at one side to the hub by a resilient nmenber
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bei ng shaped to allow radial displacenent of the second
danper-nmass relative to the hub.

The Appel |l ant considered that the danper-mass 4 in the
Figure of D2 constituted a second danper-nmass
essentially in accordance with the definition of the
danmper-mass of Claim1 of the patent in suit.

However, the danper-mass 4 disclosed in D2 is not of
cylindrical shape within the nmeaning of this term as
used in the patent in suit but rather a ring shaped
disk or plate. This ring is further not disposed in an
i nner space of a cylindrical portion of the danper hub
and no indications are derivable from D2 that the
danmper-mass 4 is intended for danping bendi ng

vi brati ons.

O course, because of its flexible connection with the
hub the danper-mass 4 can also nove in the radi al
direction but, due to the | arge area of support,
clearly the anbunt of radial novenent is limted to
such an extent that the skilled person would not

consi der such a construction to be conparable to or
anticipating a construction in which a nmenber of
cylindrical shape, this termas used in the patent
clearly inplying an axial |ength exceeding the axial
extention of a ring shaped disk, is connected with one
of its ends to the hub.

Al t hough D2 refers in its introductory part of the
description to danmping of torsional and bendi ng
vi brations the disclosure remains entirely silent as to
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whi ch danper-mass of the enbodi nent shown in the
drawing is intended to danpen the bendi ng vibrations
and/ or torsional vibrations. The problemto be sol ved
by the danper arrangenent of D2 relates essentially to
the integration of the conpensating mass and vibration
danper-mass in order to reduce costs and vol unme of the
danper (see page 2, lines 3 to 10).

However, in view of the fact that danper-mass 3 is

| onger in the axial direction of the danper it appears
that rather this danper-nass, and not the danper-nass 4
relied upon by the Appellant, is intended to danpen
bendi ng vi brati ons.

Inventive step

The closest prior art in respect of the subject-matter
of Caiml of the amended patent is considered to be
the dual -type danper referred to in the description of
the patent in colum 2, lines 16 to 39. This
conventional dual -type danper corresponds with the
dual -type danper acknow edged in the precharacterising
portion of Claim1l of the amended patent.

Thi s known dual -type danper, although capabl e of
danmpi ng conplicated vibration, is said not to be

ef fective against vibration including both torsional
and bending vibrations. It is therefore the object of
the invention according to the patent to provide a
dual -t ype danper which is capable of danping both
torsional and bending vibration of a rotation axle, so

as to reduce vibration and noi se and neverthel ess bei ng
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of sinple and conpact construction (see colum 2,
lines 56 to 65 and colum 3, line 60 to colum 4,
line 11 of the patent specification).

In the dual -type danper in accordance with Claim1 of

t he anended patent, the first danper-mass nenber serves
as a first vibration system for danping torsiona

vi bration of the rotation axle and the second danper -
mass menber serves as a second secondary vibration
system for danpi ng bending vibration of the rotation

axl e.

The only prior art docunent cited that nentions danpi ng
of both torsional and bending vibrations is D2.

However, as was al ready indicated hereabove, no details
are disclosed as to which of the two danper-nmass
menbers is intended for danping bending vibration.

Mor eover, the construction of this known danper is
substantially different when conpared to the danper
device defined in Caim1l of the amended patent. In
particul ar neither of the known danper-masses has a
cylindrical shape within the neaning of the patent in
suit nor is any of the danper-masses arranged inside of
a cylindrical portion of the danper hub with free
spaces radially inside and outside along the whole

l ength thereof nor is any of the known danper-masses
connected at one of the axial ends thereof only.

There are al so no suggestions derivable fromD2 to
reconsi der the shape and position of the danper-nasses
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so as to arrive at the shape and position of the second
danmper-mass clainmed in Claim1 of the anended patent.
The fact that D2 essentially deals with the provision
of a conpensating nmass 7 in a conbined construction

Wi th vibration danper-nmasses puts the configuration and
position of danper-masses 3 and 4 al so at subordi nate

| evel of inmportance in this prior art docunent.

The Appel |l ant consi dered that the danper-nmass 4 shown
in the Figure disclosed in D2 in addition to danping
torsional vibration would al so danpen bendi ng vi bration
because the sideward support of the mass 4 all ow ng
radi al nmovenent of this mass. This danper mass woul d
therefore neet the requirenments as set out in Claiml
of the anmended patent.

Al t hough i ndeed sonme danpi ng of bending vibration wll
occur due to the danper-mass 4, it is imrediately clear
to the skilled person that in conparison to the
arrangenent of the second danper-mass defined in
Claim 1l of the anmended patent such danping is
negligible if conpared to the amount of radial novenent
achi evabl e by the arrangenent including a cylindrical
second nmass with free spaces on both radial sides as
defined in Claiml1l. Also in view of the different
danpi ng effects of the ring |ike danper-nass 4 when
conpared to the cylindrical danper-mass of the present
patent, the Appellant's argunent that the known nass 4
nmust be considered to be a cylindrical mass conparable
to the second danper-nass defined in Claiml1, is not

consi dered convi nci ng.
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The ot her docunents, including the alleged prior use in
accordance with docunents Al to A4, do not disclose
nore than what is already known from D2 and since the
Appel l ant did not any |onger rely on these docunents
and prior use the Board sees no reason to di scuss these
citations in detail.

The Board therefore cones to the conclusion that the
subject-matter of Claiml in the formas upheld by the
Opposition Division cannot be derived in an obvious
manner fromthe cited prior art and accordingly

i nvol ves an inventive step (Article 56 EPC). This
Claim together with dependent Clains 2 to 13 relating
to particul ar enbodi nents of the invention in
accordance with Rule 29(3) EPC, can thus formthe basis
for maintenance of the patent (Article 52(1) EPC).

In view of the conclusions arrived at in point 2.2
above the first paragraph of the insert in colum 2,
line 5 of the description nust be del eted because no
proof was given that the danper arrangenment shown in
the drawing A5 belongs to the prior art in accordance
with Article 54(2) EPC and hence the contested
paragraph is not in agreenment with the provisions of
Rul e 27(1)(b) EPC.

Thus taking into account the amendments according to
the main request, the patent and the invention to which
it relates neet the requirenments of the EPC and the
patent as anended may be nmamintained in the form as
requested in the Respondent's main request

(Article 102(3) EPC).
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Since the main request is allowable there is no need to
consi der the Respondent's auxiliary requests.

For these reasons it is decided that:

1. The contested decision is set aside.

2. The case is remitted to the first instance with the
order to maintain the patent in the formas upheld by
the Opposition Division but with the deletion of the
first paragraph of the insert in colum 2, line 55 of
t he patent specification.

The Registrar: The Chai r man:

S. Fabi ani F. Gunbel
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