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Summary of Facts and Submissions

The present appeal contests the decision of the
Exam ni ng Division refusing Appellant's European patent
application No. 87 105 191.8. The reason for the refusal
was that the clained subject-matter did not involve an

inventive step having regard to the normal skill of a
person skilled in the art and the followi ng prior art
docunent s:
D1: Xerox Di sclosure Journal, Vol. 8, No. 4,
Jul y/ August 1983, pages 367 to 368, D. Cheng et
al : "Readout enhancenent by masking for

magnet o- opti cal storage systens”

D2: US- A-3 480 933.

. During oral proceedings on 12 May 1993, the Appell ant
filed anended Clains 1 and 2, worded as foll ows:

"1, A nmenory device conprising

- an optical head (K) having an optical system (17, 18,
19) for emtting and detecting a bundle (4) of reflected
rays and conprising a diaphragm (20) forned with a
substantially cross-shaped through-opening (23) for
cutting at |east an outer portion of said bundle (4) of
rays, and

- an optical disk (15) having a recording nmedi um (15b)

reflecting said bundle of rays (4) to be detected by
said optical head (K)
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characterised in that

- said optical disk (15) is provided with a substrate
(15a) for said recording nmedium (15b), said substrate
(15a) causing a first double refraction in a direction
per pendi cular to the plane of said disk (15) and a
second double refraction in a direction of the plane of
said disk (15), said first double refraction being
different fromsaid second double refraction

- said substrate (15a) of said optical disk (15) is
provi ded before the recordi ng nmedi um (15b) such that the
rays emtted by the optical head (K) are transmtted

t hrough said substrate (15a), reflected at said
recordi ng nmedium (15b), and transmtted through the
substrate (15a), and

- said substantially cross-shaped through-opening (23)
of said diaphragm (20) is defined by four arcuate |ight
cutting portions (22) diagonally opposed to each ot her
and is provided in the course of said optical system
(17, 18, 19), for cutting at |east an outer portion of
said bundle (4) of rays reflected fromsaid recording
medi um (15b) and transmtted through said substrate
(15a)."

" 2. Use of an optical head (K) having an optical
system (17, 18, 19) for detecting a bundle (4) of rays
reflected froma recording nmedium (15b) and a di aphragm
(20) for cutting at |east an outer portion of the bundle
(4) of reflected rays, said diaphragm (20) being forned
with a substantially cross-shaped through-opening (23)
defined by four arcuate light cutting portions (22)
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di agonal | y opposed to each other, in an optical nenory
devi ce conprising an optical disk (15) having a
substrate (15a) for the recording nedium (15b), with the
rays reflected fromthe recordi ng nmedi um (15b) being
transmtted through the substrate (15a) to the optica
head (K) and the outer portion of the bundle (4) of
reflected rays including elliptically polarized rays
caused by different double refractions of the substrate
(15a) in directions perpendicular to and in the plane of
said optical disk (15), said double refractions being
caused by said substrate (15a)."

I11. The Appellant argued essentially that Dl taught the use
of a mask with a cross-shaped aperture to cut out outer
portions of a polarised beam which was focused by a |ens
having a high nunerical aperture, causing depol arisation
of off-axis areas of the |ight beam travelling in air,
as it was reflected at the front surface of the
recording medium In D2 an iris was used to cut out
scattering due to surface inperfections of the storage
medi um t hen used. Such surface inperfections did not
exist in the present storage nmedium Neither D1 nor D2
menti oned a recordi ng nedium on a substrate through
whi ch the beamtravell ed, or suggested the use of a mask
to cut out areas of elliptically polarised |ight caused
by different double refractions of the substrate.

Al though Fig. 1B of the present application was | abelled
"prior art", it was only the optical recording disk and
the fact that it suffered fromdifferential

bi refringence which were previously known. The inventors
had di scovered the distribution pattern of the
elliptical polarisation. Neither D1 nor D2 disclosed a
mask with a substantially cross-shaped through-opening
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defined by four arcuate light cutting portions
di agonal | y opposed to each ot her.

| V. The Appel |l ant requested that the decision under appeal
be set aside and a patent granted on the basis of the
fol |l owi ng docunents:

Clains 1 and 2 as filed at the oral proceedings;
Description, pages 1, 5a and 6 to 8 as filed at the oral
proceedi ngs, pages 2 and 3 as filed with the letter
dated 30 January 1991 (received 31 January 1991), page 4
as originally filed, and page 5 as filed with the
grounds of appeal dated 27 July 1992 (received 28 July
1992);

Drawi ngs, Figures 1A, 1B and 2 as originally filed, and
Figures 3 and 4 as filed at the oral proceedings.

Reasons for the Decision

1. The appeal is adm ssible.

2. The clains are now limted to the enbodiment clainmed in
dependent Caim3 submtted with the Statenent of
Grounds of Appeal. An alternative enbodinment (with a
circular aperture) which was described in the
application as originally filed has been del eted from
the application. In the opinion of the Board the
amendnents conply with Article 123(2) EPC

3. Docunment D1 di scl oses the closest prior art, nanely a

magnet o- opti cal nenory device conprising an optical head
havi ng an optical systemfor emtting a polarised read
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beam and detecting a reflected read beam a recording
mediumreflecting the read beamto be detected by the
optical head, and a diaphragmfornmed with a cross-shaped
aperture, for cutting out outer parts of the reflected
beam where unwanted depol ari sati on appears due to an
el lipsometric effect resulting fromthe use of a
focusing lens with a high nunerical aperture. D1 does
not disclose that the recording nediumis an optical
disk or that it is provided with a substrate through
whi ch the read beam passes before and after reflection
fromthe recording nedi um

4. As explained in the introductory part of the description
of the present application, it was already known to
provi de a magneto-optical recording disk with a
substrate through which the read beam passes before and
after reflection fromthe recording nedium It was known
that injection noul ded plastics substrates offered
certain advantages (such as ease of manufacture and
handl i ng), but caused elliptical polarisation of the
reflected read beam resulting in excessive
deterioration in the quality of the reproduced signals.
According to the Appellant's explanation given in the
oral proceedings, it was not previously known that the
el liptical polarisation was confined to areas off the X
and Y axes (as shown in Figure 1B of the present
application). In the absence of any evidence to the
contrary, the Board accepts this, but neverthel ess
considers it to have been obvious to investigate the
di stribution pattern of the elliptical polarisation in
the reflected beam and that such an investigation would
have reveal ed the fact that the beamwas linearly
pol ari sed al ong the X and Y axes.
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5. Waile it mght well be obvious to a person skilled in
the art to try to use an optical disk of the type
nmenti oned i n paragraph 4 above in a systemof the type
described in D1 and adapt the dinensions of the
cross-shaped aperture in the diaphragmto obtain the
best signal to noise ratio in the detected signal,
thereby arriving at an apparatus falling within the
scope of the clainms refused by the Exam ning D vision,
it is, in the opinion of the Board, not obvious to give
the aperture the particul ar shape now specified in
Clains 1 and 2. As the Appellant correctly pointed out,
an aperture of this shape is not disclosed in DL or D2.
In the opinion of the Board, it was not obvious to try
it, having regard to the cited prior art.

6. Thus, the Board concludes that the subject-matter of the
present clains involves an inventive step.

Order

For these reasons, i1t i1s decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the
order to grant a patent on the basis of the Appellant's
request (see paragraph IV above).

The Regi strar: The Chai r man:
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M Beer WJ.L. Weeler
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