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Summary of Facts and Subm ssi ons

1280.D

Eur opean patent No. 261 127 was granted on 27 Decenber
1989. Subsequent to grant, five adm ssible oppositions
were filed, all on the ground that the subject-matter
of certain or all of the clains of the patent was

ei ther not new or did not involve an inventive step
(Article 100(a) EPC).

In the course of the opposition proceedi ngs opponent |V
wi t hdrew. Foll owi ng oral proceedi ngs the opposition

di vi sion revoked the patent, having found that the

subj ect-matter of independent clains 1 and 11 of the
patent as granted | acked an inventive step and that
clains 1 and 11 of a main request filed in the course
of the oral proceedings, together with claim11l1l of an
auxiliary request also filed in the course of the ora
proceedi ngs, were not allowable having regard to
Article 123(3) EPC, it was held that the clains of

t hese requests were broader in scope than the clains as
gr ant ed.

The patentee | odged an appeal against this decision and
pai d the prescribed fee. A statenent of the grounds of
appeal was filed in due tine, together with retyped
sets of clains of a main request and an auxiliary
request, corresponding to the nmain and auxiliary
requests filed during the oral proceedi ngs before the
opposi tion division.

After filing of the appeal opponent V, now
respondent V, withdrew. The three remaining respondents
filed comments on the grounds of appeal, respondents II
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and I'll restricting thenselves to claim 11 of both
requests since their oppositions had only been directed
to claim11l; respondent |1l also commented on clains 12
and 13 of the main request, which included subject-
matter anal ogous to that of claim11.

Oral proceedings were held on 28 March 1996. At these
proceedi ngs the appel |l ant requested that the decision
under appeal be set aside and that the patent be
mai nt ai ned on the basis of the clains of the main
request or alternatively, on the basis of the clains of
the auxiliary request as anended in the course of the
oral proceedings. The respondents requested that the
appeal be di sm ssed.

At the conclusion of the oral proceedings the Chairnman
announced that the nmain request was refused and that

t he proceedi ngs woul d be continued in witing on the
basis of the auxiliary request.

Caiml of the main request, as considered at the ora
proceedi ngs, reads as foll ows:

A transceiving device for a tinme division
mul ti pl ex conmuni cati on system (100) which apportions
narrow band radi o frequency comuni cati on channel s
(200) into at least two tine slots for communi cating
vo- coded voice signals to achieve a full-duplex
communi cation effect, the transceiving device (400)
bei ng characterized by:

means for transmtting (414) a vo-coded signal
onto a conmuni cati on channel having a predetern ned
maxi mum data rate, C, in accordance with a tine
division nultiplex protocol defining Ntine slots where
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Nis a positive integer |less than or equal to CV,
where V conprises a selected coding rate selected for
each user's communication froma plurality of coding
rates available with which to comunicate in said
system sai d vo-coded signal being tenporarily buffered
(408) at a first rate and transmtted (414) at a second
rate exceeding 2V during at |east one of said Ntine
slots, said transmtting neans (414) including neans
for anal ysing (406) at said selected rate a voice
signal at said selected coding rate, V, to provide said
vo-coded signal at said selected one (V) of a plurality
of coding data rates avail able to comuni cate such
voi ce signals in said conuni cation system and neans
for generating and preanbling (402) a data signal,
whi ch includes at |east a synchronization signal to
sai d vo-coded signal

means for receiving (422) and buffering (426) a
vo- coded signal fromthe comuni cation channel in
accordance with said tinme division nultiplex protoco
during at |least one of said Ntine slots to provide a
recei ved signal, said receiving neans (422) i ncl uding
means for synchronizing (424) to at |east a portion of
sai d synchroni zation signal, and neans for processing
(432) said received signal at a selected coding rate,
V, to synthesize a received voice signal fromthe
recei ved signal; and,

means for intercoupling and controlling (402) said
transmtting neans (414) and said receiving (422) neans
such that the device (400) operates to retransmt said
recei ved signal received fromat |east one of said N
time slots on a first communication channel in at |east
one of said Ntine slots on a second conmuni cati on
channel, thereby apportioning tinme anong users
according to the fraction of the channel required at
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various voice encoding rates, N, V and C being
i nt erdependent vari abl es, and thereby avoi di ng
splitting of the communi cati on channel bandw dth."

Claim1ll of the main request reads as foll ows:

"A nmethod for efficiently utilizing the spectrum
of radi o frequency conmuni cation channels (200) used to
communi cate vo-coded voice signals in a tinme division
mul ti pl ex comuni cati on system (100) which apportions
narr ow band radi o frequency communi cati on channel s
(200) into at least two tine slots for comuni cating
vo- coded voi ce signals to achieve a full-dupl ex
conmuni cation effect, each channel having a
predet erm ned maxi nrum data rate, C, the nethod being
characterized by the steps of for each user's
commruni cati on, each having a respective coding rate V
selected froma plurality of coding rates avail able
Wi th which to communicate in said system

(a) analyzing at said selected rate the voice
signals in a vo-codi ng neans (406) for providing vo-
coded signals at a selected one (V) of a plurality of
coding data rates avail able to comuni cate such voice
signals in said conmunication system and incl udi ng
nmeans for preanbling at | east a synchroni zation signha
to said vo-coded signal (402);

(b) establishing a tinme division nmultiplex
protocol defining Ntine slots, where Nis a positive
i nteger less than or equal to CV;

(c) buffering said vo-coded signals (408) to
provi de buffered signals;

(d) transmtting said buffered signals (414) at a
rate at least twice that of step (a), in at |east one
of said Ntinme slots;
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(e) receiving vo-coded signals in a receiving
means (422) during at |east one of said Ntine slots at
the data rate of step (d) to provide received signals,
including the step of synchroni zing said received neans
to said received signal (424);

(f) buffering said received signals (426) to
provi de buffered received signals;

(g) synthesizing recovered voice signals fromsaid
buffered received signals in a synthesizing neans (432)
at the data rate of step (a); and

(h) apportioning tine anong users according to the
fraction of the channel required at various voice
encoding rates, N, V and C being interdependent
vari abl es, thereby avoiding splitting of the
communi cati on channel bandw dth."

The mai n request al so includes independent clains 12
and 13, each directed to a nethod for efficiently
utilising the spectrum of radio frequency communi cation
channels and including all the features of claim11.

Fol | owi ng the oral proceedi ngs the appellant w thdrew
clains 1 to 10 of the auxiliary request and mai ntai ned
claim1l. Subsequent to further comunications fromthe
Board, revised auxiliary requests were filed on the

19 May 1998. Although these requests are headed "main
request”, "first auxiliary request"” and "second
auxiliary request"”, they are respectively referred to
in this decision as "nmain auxiliary request”, "first
auxiliary request” and "second auxiliary request”. Each
request conprises a single claim nunbered claim11.

The single claimof the "main auxiliary request" reads
as foll ows:
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"A nmethod for efficiently utilizing the spectrum
of radi o frequency conmuni cation channels (200) used to
communi cate vo-coded voice signals in a tinme division
mul ti pl ex comuni cati on system (100) which apportions
narr ow band radi o frequency communi cati on channel s
(200) into at least two tine slots for comuni cating
vo- coded voice signals to achieve a full duplex
conmuni cation effect, each channel having a
predeterm ned maxi nrum data rate, C, the nethod being
characterized by the steps of:

(al) analysing in a first vo-coding neans (406) at
a first selected coding rate the voice signals of a
comruni cation froma first user for providing vo-coded
signals at a selected one, (V), coding data rate
avai | abl e to communi cate such voice signals in said
conmuni cati on system and i ncludi ng neans for preanbling
at |l east a synchroni zation signal to said vo-coded
si gnal ;

(b) the systemestablishing a tinme division
mul tiplex protocol defining Ntinme slots, where Nis a
positive integer less than or equal to CV;

(cl) buffering (408) said vo-coded signals to
provi de buffered signals;

(dl') transmtting (414) said buffered signals at a
transm ssion rate of at |least twice the first selected
coding rate of step (al), in at |east one of said N
time slots;

(el) receiving vo-coded signals in a receiving
nmeans (422) during at |east one of said Ntine slots at
the data rate of step (dl) to provide received signals,
i ncluding the step of synchronizing said receiving
means to said received signal (424);

(fl) buffering (426) said received signals to
provi de buffered received signals; and
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(gl) synthesizing recovered voice signals from
said buffered received signals in a synthesizing neans
(432) at the data rate of step (al);

(a2) analysing in a second vo-coding neans at a
second selected rate, V', voice sighals of a
conmuni cation froma second user for providing further
vo-coded signals at said second selected rate, V,
different fromsaid first selected coding rate, V,
avai | abl e to communi cate such voice signals in said
conmuni cati on system and i ncludi ng nmeans for preanbling
at | east a synchroni zation signal to said further vo-
coded signal ;

(c2) buffering (408) said further vo-coded signals
to provide further buffered signals;

(d2) transmtting (414) said further buffered
signals in at |east one of said Ntine slots, at a
transm ssion rate which is the sane as the transm ssion
rate in step (dl);

(e2) receiving further vo-coded signals in a
recei ving nmeans (422) during at |east one of said N
time slots at the transm ssion rate of step (d2) to
provide further received signals, including the step of
synchroni zing said receiving neans to said received
si gnal ;

(f2) buffering (426) said further received signals
to provide further buffered received signals;

(g2) synthesizing recovered voice signhals from
said further buffered received signals in a
synt hesi zi ng neans (432) at the second sel ected rate,
V', of step (a2); and

(h) the system apportioning tinme anong users
according to the fraction of the channel required at
various voice encoding rates.”
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The single claimof the first auxiliary request reads
as foll ows:

"A nethod for efficiently utilizing the spectrum
of radi o frequency comuni cation channels (200) used to
comuni cat e vo-coded voice signals in a tinme division
mul ti pl ex conmuni cati on system (100) which apportions
narr ow band radi o frequency comuni cati on channel s
(200) into at least two tinme slots for communi cating
vo- coded voice signals to achieve a full duplex
comruni cation effect, each channel having a
predeterm ned maxi num data rate, C, the nethod being
characterized by the steps of:

(al) in a first vo-coding nmeans (406) of a first
renote unit (400), analyzing at a first sel ected coding
rate V, voice signals of a conmunication froma first
user for providing vo-coded signals at a sel ected one,
V, coding data rate available to comuni cate such voice
signals in said comruni cati on system and i ncl udi ng
means for preanbling at |east a synchronization signa
to said vo-coded signal

(b) the systemestablishing a tinme division
mul tiplex protocol defining Ntinme slots, where Nis a
positive integer less than or equal to CV;

(cl) in the said first renote unit (400),
buffering (408) said vo-coded signals to provide
buffered signals;

(dl') the said first renote unit (400) transmtting
(414) said buffered signals at a transm ssion rate of
at least twice the first selected coding rate of step
(al), in at |least one of said Ntine slots;

(el) receiving vo-coded signals in a receiving
nmeans (422) of the said first renote unit (400), during
at least one of said Ntine slots at the data rate of
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step (dl) to provide received signals, including the
step of synchronizing said receiving neans to said
recei ved signal (424);

(fl) buffering (426) said received signals in the
said first renote unit (400), to provide buffered
recei ved signals; and

(gl) synthesizing recovered voice signhals from
said buffered received signals in a synthesizing neans
(432) in the said first renote unit (400), at the data
rate of step (al);

(a2) in a second vo-coding neans of a second
renote unit (400), analyzing at a second sel ected rate,
V', voice signals of a communication froma second user
for providing further vo-coded signals at said second
selected rate, V', different fromsaid first selected
coding rate, V, available to conmmuni cate such voice
signals in said comruni cati on system and i ncl udi ng
means for preanbling at |east a synchronization signa
to said further vo-coded signal;

(c2) in the said second renmpte unit (400),
buffering (408) said further vo-coded signals to
provi de further buffered signals;

(d2) the said second renote unit (400)
transmtting (414) said further buffered signals in at
| east one of said Ntine slots, at a transm ssion rate
which is the sane as the transmssion rate in step
(d1);

(e2) receiving further vo-coded signals in a
recei ving neans (422) of the said second renbte unit
(400) during at |least one of said Ntine slots at the
transm ssion rate of step (d2) to provide further
recei ved signals, including the step of synchronizing
said receiving neans to said received signal;

(f2) buffering (426) said further received signals
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in the said second renpte unit (400), to provide
further buffered received signals;

(g2) synthesizing recovered voice signhals from
said further buffered received signals in a
synt hesi zi ng neans (432) in the said second renpte unit
(400) at the second selected rate, V', of step (a2);
and

(h) the system apportioning tine anong users
according to the fraction of the channel required at
various voi ce encoding rates."

X. The claimof the second auxiliary request is of
essentially the sane scope as the claimof the first
auxiliary request but with nodified | anguage.

Xl . The Board having taken a decision on the main request
at the oral proceedings, the appellant has requested
that the decision under appeal be set aside and the
patent mai ntained on the basis of one of the clains of
the auxiliary requests and the description and cl ai ns
as granted.

X The respondents still active in the proceedings,
respondents I, Il and Ill, nmaintain their requests that
t he appeal be di sm ssed.

XII'l. Respondents Il and Ill make requests for further ora
proceedings in the event that the Board is mnded to
remt the case to the opposition division. The
appel |l ant al so makes an auxiliary request for further
oral proceedings.

Reasons for the Deci sion

1280.D Y A
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The appeal is adm ssible.

Backgr ound

The patent is concerned with the efficient use of the
frequency spectrumin a TDM (tinme division nultiplexed)
nobi |l e radio system Each slot or channel is said
normally to have a digital data rate of 12-16kbps and a
bandwi dt h of 25kHz, but it has been discovered that by
the use of a vocoder to conpress the speech the
necessary bandw dth per user can be reduced. The
channel s could be halved in width to 12. 5kHz; a

di sadvant age however is that a once-and-for-all change
in the systemand its nobile units to mgrate to
narrower channels nust take place. If at a future date
vocoders were to inprove to the point that a fourfold
conpressi on at unchanged speech quality were possi bl e,
anot her system w de change woul d have to take pl ace.

This problemis overcone by defining a plurality of
sub-channel s, or sub-slots, for each channel, i.e. by
providing tinme-division nmultiplexing within individua
slots. In the preferred enbodi nent ei ght sub-slots are
defined, which can be grouped in dependence on the
desired quality of speech coding: grouping two sub-

sl ots gives speech of |esser quality, four sub-slots
provi des better quality, and so forth. As the
performance of speech coding systens inproves, the
nunber of sub-slots needed can be reduced.

In the patent the systemis described with reference to
two fornms of device: on the one hand a so-called renote
station, hereinafter referred to as a "renote", which
can take the formof a nobile, a portable or a base
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station, and on the other hand a primary station, the
only exanple given being a repeater.

The question at the heart of the present appeal is

whet her subject-matter has been added by the clains,
and in particular the extent to which the originally
filed application envisaged sel ectable coding rates at
renotes, or a m xed system nmaking use of a plurality of
differing slot allocations. If a mxed systemwere held
to be derivable fromthe application as filed, the
further question arises as to whether this necessarily
inmplies that different nobile units have different
vocoders.

The Board notes that the particular description of the
application as filed is identical to that of the
publ i shed patent; for sinplicity reference will only be
made to the latter in this decision.

Oral Proceedi ngs

No new i ssues have arisen since the oral proceedings
hel d on 28 March 1996 which would justify hol ding
further oral proceedings. The Board hol ds that the
requi renments of Article 113(1) EPC have been net and in
accordance with Article 116(1) EPC, second sentence,
refuses the requests for further oral proceedings.

The Mai n Request

Claim1 of this request includes features which nmake it
uncl ear whether a renote or a repeater is being

clai med. Elenents characteristic of both are present:
the claimstates that the clained device "operates to
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retransmt said received signal", i.e. the device is a
repeater, but also refers to "nmeans for analyzing ...a
voi ce signal" and "neans for processing said received
signal ...to synthesize a received voice signal"”, both
features of a renote.

Despite repeated requests by the Board in the course of
the oral proceedings the appellant did not state
clearly what device was being clained. On bal ance, it
seens that a renote is being clainmed; there is no

di sclosure in the originally filed application of a
repeater equi pped with voice synthesis and voice

anal ysis, whereas in clains 10 to 12 of the originally
filed application there is an inplied disclosure of a
renote having a retransmssion facility. The Board
accordingly concludes that the only construction of
claim1l which is supported by the originally filed
application is that the claimis directed to a renpte.

Bot h i ndependent clains of this request include wording
i nplying that for any given conmunication using a
renote the coding rate is selectable by the user on a
call-by-call basis. Caiml refers to a coding rate
"selected, for each user's comuni cation, froma

plurality of coding rates available with which to
communi cate in said systenf and claim1ll to "... the
steps of for each user's comrunication, each having a

respective coding rate V selected froma plurality of
coding rates available ...providing vo-coded signals at
a selected one (V) of a plurality of coding rates

avai l able with which to communicate in said systent
(Board's underl i ning).

The appellant did not dispute this interpretation
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during the oral proceedings but argued that for the
reasons set out below the wording conplied with
Article 123(2)EPC

(1) The possibility of individual renote devices
having a plurality of coding rates was not
excl uded by the wording of the clains as granted.

(2) Such a possibility was disclosed at various points
in the specification, in particular at colum 8,
lines 6 to 9 of the published patent, which states
that "digitised speech information is stored in
the transmt buffer 408 at whatever coding rate is
selected for the vo-coder analyzer 406". O her
supporting passages could be found at colum 8
lines 28 to 30, colum 11 lines 31 to 38, and
colum 12 lines 7 to 13.

(3) One of the types of renote disclosed as form ng
part of the systemwas the "base station". A
person skilled in the art would understand the
term "base station” to refer to the apparatus
interfacing between the normal |ine-transm ssion
t el ephone network and the radi o tel ephone system
It was therefore inevitable, and would have been
appreci ated as such by the skilled person, that
the base station could handle a plurality of
different coding rates, since it was indisputably
di sclosed that a plurality of coding rates could
be used within the system as a whol e.

4.5 The Board finds none of these argunents persuasive.

Dealing with themin turn, the scope of protection of
the clains of the granted patent is irrelevant to

1280.D Y A



4.6

1280.D

- 15 - T 0606/ 93

Article 123(2) EPC, only the technical disclosure of
the clains of the original application my be rel evant
to assessing added subject-matter. The question to be
answered i s whether the appreciation of the invention
now t he subject of the clains was directly and

unambi guousl y derivable fromthe original disclosure.
As pointed out by the appellant hinself, not everything
covered by a claimis necessarily disclosed by it.

Turning now to the second argunent, the passages cited
do not appear to the Board to disclose the clained
feature. Colum 8 lines 6 to 9 is referring to a coding
rate selected in dependence on the nature of the
vocoder; there is no suggestion of a given vocoder
being suitable for different rates, which inplies that
a selection is made when the device is built. Colum 8
lines 28 to 30 nerely indicates that instead of speech
a conbi nati on of data and speech can be sent. Colum 11
lines 31 to 38 indicates that the controller in a
renote is allocated a conbination of sub-slots for
transm ssion for any given connection. Colum 12

lines 2 to 13 is concerned wth slot allocation in a
renote during reception and inplies allocation of the
specific slot or slots used by the repeater.

As regards the third argunment, the Board considers that
t he appell ant has sought to give the term "base
station"” a neaning which is not supported by the
originally filed application docunents. The description
states that "a base station is contenplated to be a

per manent or sem -pernmanent installation at a fixed

| ocation” and classifies it with the portable and a
nmobile unit as a "renote" (colum 4 lines 4 to 17).
Thi s passage nakes clear that the termwas intended
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sinply to refer to a wirel ess end-user tel ephone.

Al t hough the skilled person nay be aware that the
expressi on "base station"” is now comonly understood in
the art as the apparatus interfacing between the public
network and the nobile radio system it is not

perm ssible to ignore the plain nmeaning of the

appel lant's own definition and substitute the present-
day definition when reading the description.

Thus, in conclusion, a coding rate selectable on a
call-by-call basis cannot be directly and unanbi guously
derived fromthe disclosure of the originally filed
application. The Board considers that the description
as a whole points the person skilled in the art to a
once-and-for-all selection when the particular renote

i s manufactured. The independent clains of the main
request introduce a feature into the patent which is
not derivable fromthe originally filed subject-matter.
These clains therefore offend against Article 123(2)
EPC and for this reason the main request nust be

ref used.

The Auxiliary Requests

Subsequent to the oral proceedings the appell ant
restricted hinself to different versions of a single
cl ai m based on claim 11 of the auxiliary request

consi dered at the oral proceedings. This claimin al
its versions is directed to a nethod for efficiently
utilizing the spectrumof rf conmmunication channels
used to comuni cate vo-coded voice signals, and

i ncludes the steps of anal yzing speech to provide vo-
coded signals at selected first and second data rates.
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The claimof the "main auxiliary request" refers at
features (al) and (a2) to analysing in respective first
and second vocodi ng neans "signals of a communi cation
froma first [second] user"” (Board's underlining). It
does not nmention a first or second renote. The claim
thus covers a situation in which a single renote has
two vocodi ng neans: a first user nmakes use of the
renote at the first vocoding rate, whilst a second user
thereafter switches it to the second vocoding rate. A
si ngl e vocoder sw tchable between two separate coding
al gorithnms can noreover be considered as constituting
first and second vocodi ng neans. None of this is
disclosed in the original application. In effect the
claimis directed to a systemin which the renotes are
swi tchabl e between different vocoder rates and is
therefore open to the sane objection under

Article 123(2) EPC as is raised at point 4.8 above

agai nst the independent clainms of the nmain request.

The claimof the "main auxiliary request” is
accordi ngly not all owabl e.

Turning now to the first auxiliary request, the claim
refers to the use of respective vocoding nmeans in first
and second renotes and cannot be interpreted as
permtting a single renbte to be used at two separate
codi ng rates.

The respondents have in the course of the proceedings
rai sed a nunber of objections which are relevant to
this claim two of which were discussed in the

opposi tion proceedings: firstly, that the originally
filed application did not envisage the accommbdati on
within a single systemof various renotes making use of
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respective differing coding rates, so that subject-
matter has been added, Article 123(2) EPC, and secondly
that the claimas granted was restricted to a single
coding rate and that in consequence the provision of
steps (a2) to (g2), i.e. of a second coding rate, does
not fall within the scope of the granted claim

Article 123(3) EPC

Dealing with the first objection, Figure 2 and colum 6
lines 15 to 40 of the patent inply that a system nmaki ng
use of nultiple transm ssion rates was al ways

envi saged. Sub-slots 1-4 as shown in Figure 2 are
conbined to formslot la, which it is said "my provide
toll quality speech for the users of a systent, whil st

slots 1b and 1c, each conprising two sub-slots, "may
provi de speech of a |esser quality that is stil
acceptable to a particular user", inplying that this

user is participating in a systemin which other speech
qualities are also available. Air-tinme billing is said
to be dependent on "the quality of speech required in a
particul ar user environnment"; although out of context
this could be taken to refer to the requirenents of the
I ndi vi dual user rather than those of the systemas a
whol e, it can be seen in context to indicate that
billing rate is related to transm ssion rate. At

colum 9 lines 12 and 13 the transm ssion data rate is
said to be determ ned by the repeater controller; the
only reason the data rate need be determined is if
different data rates are available within a single
system Another indication that a m xed systemis being
descri bed arises in connection with Figure 8;

colum 11, lines 34 to 38 states that the repeater
assigns sub-slots "so that the nobile controller knows
how many of the sub-slots to conmbine for this
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particul ar comruni cation slot".

The Board therefore takes the view that the skilled
person woul d understand that the originally filed
application envisaged the accommbdati on within a single
system of different transm ssion data rates for

di fferent speech qualities, which in turn inplies
different coding rates. The anended cl ai m accordi ngly
does not give rise to objection under Article 123(2)
EPC of added subject-matter.

As regards clai mbroadening, Article 123(3) EPC, for
the reasons given bel ow the Board takes the view that
the present claim 1l is not broader in scope than the
granted claim11.

It was argued by the respondents that the use in the
granted clains of the term*®“V’, w thout brackets, for
sel ected coding rate proved that these clains were
limted to a single fixed coding rate. The opposition
di vision held that by adding references to a second
coding rate V' the clai mwas being broadened. In its
decision on the then auxiliary request - see points V.4
and V.5 of the decision of 19 May 1993 - it argued that
i f the second coding rate were made equal to the first
coding rate, a systemusing a nethod equival ent to that
of the granted claim 11 would be produced; it foll owed
that the provision of two coding rates was a nore
general case than the special case of two identica
coding rates (i.e. with renotes using such rates) and
the claimwas therefore broader.

The Board does not agree. As noted at point 5.6 above,
t he description always envi saged the acconmodati on
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within a single systemof different transm ssion data
rates for different speech qualities, which in turn
inplies different coding rates. This is reflected in
the granted clains, inasnmuch as “V’ is said in clains 1
and 11 as granted to be a selected coding rate. This
wor di ng nust be given due weight. If the coding rate
were irretrievably fixed at systemstart-up the word
"sel ected" would be redundant. On the other hand, an
interpretation permtting each user to nake a sel ection
or permtting a systemadnm nistrator to nake a system
wi de change, for exanple in dependence on traffic
density, is as noted above not supported by the
originally filed description.

The only interpretation which agrees with the
indication in the originally filed description that a
plurality of rates is available within a single system
Is that "selected" refers to the renotes, wth
different renotes having different coding rates. It is
observed that the present claim 1l does not enbrace a
systemwith only a single coding rate and is therefore
arguably narrower in scope than the granted claim11.

It was al so argued that the existence of two coding
rates inplies firstly that a user can choose a rate,
and secondly that a different protocol is necessary
than if a fixed rate is used, inplying that there is in
fact a broadeni ng of scope. There is however no
inplication in the present claim1ll that a user can
choose a coding rate, nor is there any nention of a
detailed protocol in either the granted or the present
claim 11l and which would require to be changed for
different rates. These argunents appear rather to be
based on added subject-matter than clai m broadeni ng;
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however, as noted at point 5.6 above, there is basis in
the originally filed application for the conbination
now cl ai med.

In the course of the present proceedi ngs a nunber of
further objections were raised:

(1) The disclosed systemis not able to acconmopdat e
renote units with different groupings of sub-slots
since the data overhead shown in Figure 3b for the
upl i nk does not contain any over head which woul d
identify the nunber of sub-slots or the vocoder
data rate needed. Moreover, the description does
not make provision for transcodi ng between
different vocoding rates, so that a signal vocoded
at a particular rate can only be received by a
nmobi | e unit having the sane vocoder.

(2) The claimpermts conbinations of non-adjacent
sub-slots, whereas in the originally filed
description and Figure 2 they are al ways

cont i guous.

(3) Features (b) and (h) of the claimrefer to the
system establishing a tdm protocol and
apportioning tinme anong users. It is argued that
this is not disclosed, the repeater being
responsi ble for apportioning time in the
descri ption.

Dealing with these points in turn, the Board agrees
that it is not clear howrenotes with different data
rates can talk to each other; although the passage at
colum 9 lines 27 to 31 could be taken to nean that the
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repeater can transmt signals at a data rate different
to that at which they are received, this can only work
if the differences are nerely a matter of bandwi dth; in
the case of different types of vocoding (cf colum 5
lines 41 to 65) transcoding is necessary. However,
transcoding is not nentioned in the description and is
not in the clain nor is there anything in the claimto
suggest that a nobile operating at one rate can talk to
a nobile at another rate. In any case, objection of
insufficiency, Article 83 EPC, has not been raised.

As regards point (2), the claimdoes not state that the
sl ots can be non-contiguous and does not differ from
the granted claim 11, or for exanple fromoriginally
filed claim30, in its wording.

The granted claim 11l refers to apportioni ng narrow band
rf channels into tinme slots, i.e. establishing a tdm
protocol, and by inplication this enconpasses
apportioning tinme anong users as referred to in point
(3) of 5.13. The features thensel ves do not appear to
go beyond this.

The Board accordingly concludes that the first
auxi liary request does not give rise to objection under
Articles 123(2) and 123(3) EPC.

Al t hough various clarity objections were raised by the
respondents, in the Board s view the claimas anended
Is sufficiently clear, Article 84 EPC, to enable
further exam nation of the opposition to continue.

In view of this finding on the claimof the first
auxiliary request it has not been necessary for the
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Board to consider the second auxiliary request.

6. The claimof the first auxiliary request is based on
claim1l of the auxiliary request considered by the
opposition division but has been anended consi derably.
The opposition division made no finding as to novelty
and inventive step on the earlier claim it therefore
follows that the present clai mnust be exam nded as to
conpliance with these requirenents of the EPC. |n order
to preserve two instances it is therefore necessary to
remt the case to the first instance for the opposition
procedure to be conpl et ed.

O der

For these reasons it is decided that:

1. The deci si on under appeal is set aside.

2. The case is remtted to the first instance for further
prosecution on the basis of the first auxiliary

request.
The Regi strar: The Chai r man:
S. Fabi ani P. K J. van den Berg
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