BESCHWERDEKAMVERN
DES EUROPAI SCHEN
PATENTAMTS

BOARDS OF APPEAL OF
THE EUROCPEAN PATENT
OFFI CE

Internal distribution code:
(A [ ] Publication in QJ

(B) [ ] To Chairnen and Menbers
(O [X] To Chairnen

DECI SI1 ON

of 29 Cctober 1999

Case Nunber: T 0272/ 94 -
Appl i cation Nunber: 87202548. 1
Publ i cati on Nunber: 0275596

| PC: DO1H 13/ 12

Language of the proceedings: EN

Title of invention:

Device for preventing the formation of yarn | oops,

CHAMBRES DE RECOURS
DE L' OFFI CE EUROPEEN
DES BREVETS

3.2.5

and for

saving the intaken yarn on the winding units

Pat ent ee:
Savio S.p. A

Opponent :
W Schl af horst & Co.

Headwor d:

Rel evant | egal
EPC Art. 123(2)

provi si ons:

Keywor d:

"No reply to objections made in a Board's conmuni cati on”

Deci sions cited:

Cat chword

EPA Form 3030 10. 93



Européaisches European Office européen

o) Patentamt Patent Office des brevets

Beschwerdekammern Boards of Appeal Chambres de recours

Case Nunber: T 0272/94 - 3.2.5

DECI S1 ON
of the Technical Board of Appeal 3.2.5
of 29 Cctober 1999

Appel | ant ; Savio S.p. A

(Proprietor of the patent) Via Udine 105
33170 Por denone
| TALI E

Representative: Fusi na, Gerol ano
Ing. Barzand & Zanardo MIlano S.p. A
Vi a Borgonuovo, 10

20121 M1 ano
| TALI E
Respondent : W Schl af horst & Co
(Opponent) Bl umenberger Strasse 143 - 145
41061 Monchengl adbach
ALLEMAGNE
Deci si on under appeal : Deci si on of the Opposition Division of the

Eur opean Patent O fice posted 28 January 1994
revoki ng the European patent No. 0 275 596
pursuant to Article 102(1) EPC

Conposi tion of the Board:

Chai r man: A. Burkhart
Menber s: M Ceyte
M Vogel



-1 - T 0272/ 94

Summary of Facts and Subm ssi ons

The appellant is proprietor of European patent
No. 0 275 596 (application No. 87 202 548.1).

1. The patent was opposed by the respondent (opponent) on
the ground of | ack of patentability.

The follow ng state of the art was inter alia opposed:

D1: JP-A-58 216 868 and English Abstract thereof

D3: DE-A-1 710 123

L1l By its decision posted on 28 January 1994 the
OQpposi tion Division revoked the patent.

| V. On 25 March 1994 the appel l ant (patent proprietor)
| odged an appeal against this decision with the appea
fee being paid at the sane tine.

The statenment of grounds of appeal was filed on 19 May
1994.

V. The appel | ant requested that the decision under appeal
be set aside and the patent be naintained on the basis
of claim1l according to the nmain request or in the
alternative on the basis of claim1l according to the
auxiliary request, both submtted with the statenment of
grounds of appeal.

"1. Anti-loop device in a cone wnding unit in which a
yarn (10) of a pirn (6) wound on a pirn tube (21) is

unwound fromthe pirn (6) and wound on a cone and in
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the path of the yarn (10) there are provided yarn
knotti ng neans conprising at |east one catching nozzle
novabl e in a yarn catching position, the device
conprising a novable bar (2) for retaining the yarn
(10), the novable bar (2) being |ocated adjacent the
upper end of the pirn (6) or the pirn tube (21), and an
actuator (4) for noving said bar (2) into contact with
the yarn (10) at the upper turns of yarn of said pirn
(6) or with said pirn tube (21) to keep the yarn (10)
tensi oned during knotting or doffing, characterised in
that said actuator (4) is responsive to yarn speed
decrease in the stretch extendi ng between the pirn (6)
and a tensioning device (12) and is actuatable before
the yarn speed decreases to zero, thereby causing said
bar (2) to engage a still noving yarn (10)."

"1. Method for preventing |loop formation in a cone

wi ndi ng unit when the w nding is discontinued follow ng
a yarn breakage in the path between a feed pirn (6) and
a produced cone or follow ng cone doffing, in which a
yarn (10) of a pirn (6) wound on a pirn tube (21) is
unwound fromthe pirn (6) and wound on a cone and is
mai nt ai ned tensi oned by at |east one tensioning device
(12) provided between the pirn (6) and the cone, and in
whi ch the broken yarn is retained by a bar (2) novabl e
agai nst the upper end of the pirn (6) or its tube (21)
to keep the yarn tensioned during knotting or doffing,
characterised in that it conprises:

- monitoring the speed of the yarn (10) in the
stretch extendi ng between the pirn (6) and the

t ensi oni ng device (12); and

- actuating the bar (2) against the pirn (6) or its
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tube (21) when the yarn speed in said stretch
decreases and before the yarn speed decreases to
zero, thereby causing the bar (2) to engage a
still noving yarn (10)."

Inits statenent of grounds of appeal, the appell ant
submitted that the main and auxiliary requests both
relate to the sane invention. The only difference is
that the clainmed invention is expressed in terns of
structure in device claiml of the main request and in
terms of steps in nmethod claim1 of the auxiliary
request.

The essence of the invention which is defined in the
characterising part of claiml1 of the two-requests lies
in the actuation of the bar (2) when the yarn speed in
the stretch decreases and before the yarn speed
decreases to zero, thus causing the bar (2) to engage
the still noving yarn.

There is no disclosure or suggestion of such inventive
concept in docunents D1 or D3.

Inits response to the statenent of grounds of appea
the respondent submitted inter alia that the added
feature in claim1l of the two requests "thereby causing
said bar a still noving yarn" is not disclosed in the
original patent application and thus does not conply
with Article 123(2) EPC

In a comruni cation dated 21 April 1998, the Board nade
foll ow ng objections agai nst the mai ntenance of the
pat ent :
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(1) anmended claim 1 of the main request does not
seemto neet the requirenent of Article 123(2)
EPC,

(i) the subject-matter of this anmended claimis
apparently not inventive over docunent Dl and
common general know edge, and

(iii) the method clains of the auxiliary request do
not appear to conply with the requirenent of
Article 123(3) EPC

Nei t her the appellant nor the respondent filed
subm ssions in reply to the Board' s conmuni cati on.

Reasons for the Deci sion

1

2499.D

The appeal is adm ssible.

Mai n request

Claim1l according to the nmain request includes the
added feature "thereby causing said bar to engage a

still noving yarn 10"

The above-quoted feature is not disclosed in the patent
application as originally filed.

On page 6, lines 7 to 14 of the original patent
application, it is said the foll ow ng:

"Before said speed of the yarn bei ng wound decreases to
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zero, and hence before the tension of the yarn 10, in
the stretch extending fromthe pirn 6 to the first
yarn-tensi oni ng device 12, decreases down to a
negligible value, letting the yarn along said stretch
free of formng | oops, the device is actuated by the
drive source of the actuator 4, making the bar 2
advance or rotate, until it cones into contact with the
yarn and the upper turns of the yarn of the pirn in the
poi nt 8" (enphasis added).

Thus the above quoted passage nerely states, that the
device is actuated before the yarn speed decreases to
zero. This does not nmean that as clainmed in claim1 the
bar is caused to engage "a still nobving yarn 10". Hence
the added feature has no basis in the application as
filed and therefore does not neet the requirenent of
Article 123(2) EPC

The parties were invited to file observations within a
period of 3 nonths on the Board's comruni cation in
whi ch the reasoni ng given herei nabove was subm tted.

The appel l ant was offered this way an opportunity to
refute the Board' s objections against the naintenance
of the patent or to renpbve such objections by anendi ng
the patent. It has not availed itself of this
opportunity. Thus the Board sees no reasons to deviate
from such reasoni ng.

Therefore in the Board' s judgenent anended claim 1l does
not conply with Article 123(2) EPC. Thus the nain

request nust fail.

In the Board's comunication it was also said that the
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subj ect-matter of anended claim 1l apparently |acked an
i nventive step having regard to docunent D1 and common
general know edge. However this issue nay be |eft
undeci ded since the main request nust fail on the
grounds of non-conpliance with Article 123(2) EPC

3. Auxi | i ary request

Claim1 according to the auxiliary request includes the
sane added feature "thereby causing the bar (2) to
engage a still noving yarn". Accordingly, for the sane
reasons given herei nabove, anended claim1 does not
conply with Article 123(2) EPC. Therefore the auxiliary
request nust also fail.

Finally, since the Board cones to the conclusion that
the auxiliary request nust fail on the grounds of non-
conpliance with Article 123(2), it may also be |eft
undeci ded whet her the anended cl ains of this request
neet the requirenent of Article 123(3) EPC

O der

For these reasons it Is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:
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A. Townend A. Burkhart
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