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Summary of Facts and Subm ssi ons

0549. D

The respondent is proprietor of European patent

No. 0 320 508, which was granted on the basis of

Eur opean patent application No. 87 906 225.5 conpri sing
a Figure 2 for illustrating an acknow edged prior art.
The only independent clainms of the set of 20 clains of
t he European patent specification read as foll ows:

"1l. A Coriolis neter for nmeasuring the nmass flow rate
of a fluid conprising

a pair of flow tubes (130, 130') each being
substantially free of pressure sensitive joints;

means (180) for vibrating each of the flow tubes in a
pre-determ ned sinusoidal pattern;

means (160, 160', 161, 161') for sensing deflecting of
said flow tubes caused by Coriolis forces induced by
the fluid flowi ng through said flow tubes, and

means operative in response to said sensed defl ection

for determning mass flowrate of the fluid. (read ",")

inlet and outlet manifolds (100, 100') for respectively
conducting fluid into and out of said flow tubes and
bei ng connected to respective ends of said flow tubes,
wherein said inlet manifold (100) divides said fluid
flowwng froman inlet orifice (101), of said Coriolis
meter and located in said inlet manifold, between said
fl ow tubes and wherein said outlet manifold (100')

conmbines said fluid exiting fromsaid flow tubes and
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flowng into an outlet orifice (101') of said Coriolis
neter and |l ocated in said outlet manifold,
characterized in that each of said manifolds (100,
100" ) conpri ses:

a transition piece (110, 110') having first and second
ends (101, 101', 401) and first and second orifices
(301, 302) respectively disposed therein, and a
passageway (303) between said first and second ends,
said fluid being capable of flowng fromsaid first
orifice (301) to said second orifice (302) in said
inlet manifold (100) and from said second orifice (302)
to said first orifice (301) in said outlet manifold
(100" ), wherein said passageway (303) has a cross-
sectional area that gradually changes froma first
value at said first orifice to a second val ue,
different fromthe first value, at said second orifice
(302);

a nounting block (120, 120') forned of a wel dable

mat eri al having oppositely situated first and second
surfaces (702, 704) thereon, said nounting bl ock being
di sposed on said transition piece (110, 110') with the
first surface (702) in abutting contact with said
second end (401), said nounting block also having a
first opening (700) inwardly extending fromsaid first
surface (702) which at said first surface (702) is
substantially identical in cross-sectional area with
that of said second orifice (302) and is aligned with
said second orifice (302), said nounting bl ock al so
having a pair of second openings (703) inwardly
extending fromsaid second surface (704) to said first

opening (701) and in fluid comunication therewth,
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each of said second openings (703) having slidingly
recei ved an associ ated one of said flow tubes (130,
130" ), said nounting bl ock further conprising:

a projection (707) formed in said nounting block (120,
120") and radially extending inward into a
correspondi ng one of each of said second openings (703)
so as to locally reduce the dianeter of said
correspondi ng second openi ng, wherein each of said
first surface (702) such that each of said projections
(707) abuts against an external wall of a correspondi ng
one of said flow tubes (130, 130') and wherein each of
said projections also has a smaller mass than that of

t he remai nder of said nounting bl ock whereby during a
wel di ng operation each of said projections is capable
of deform ng before the remai nder of said nounting

bl ock deforns in order to provide a substantially
fluid-tight circunferential weld between the end of the
correspondi ng fl ow tube and said nounting bl ock."

"13. A manifold (100, 100') for a parallel path
Coriolis mass flow neter, which conducts a fluid to or
form(read "from') a pair of flow tubes (130, 130')
utilized in said neter, a transition piece (110, 110")
having first and second ends (101, 101" 401) (read
"(101, 101', 401)") and first and second orifices (301,
302) respectively disposed therein, and a passageway
(303) between said first and second ends, characterized

in that further
sai d passageway (303) has a cross-sectional area that

gradual ly changes froma first value at said first

orifice (301) to a second value, different fromthe

0549. D U
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first value, at said second orifice (302);

and in that said manifold conprises:

a nmounting block (120, 120') fornmed of a wel dable

mat eri al having oppositely situated first and second
surfaces (702, 704) thereon, said nounting bl ock being
di sposed in said transition piece (110, 110') with the
first surface (702) in abutting contact with said
second end (401), said nounting block also having a
first opening (701) inwardly extending fromsaid first
surface (702) which at said first surface is
substantially identical in cross-sectional area with
that of said second orifice (302) and is aligned with
said second orifice (302), said nounting bl ock al so
having a pair of second openings (703) inwardly
extending fromsaid second surface (704) to said first
opening (701) and in fluid communication therewth,
each of said second openings (703) having slidingly
recei ved an associ ated end of one of said flow tubes
(130, 130'), said nounting block further conprising:

a projection (707) formed in said nounting block (120,
120') and radially extending inward into a
correspondi ng one of each of said second openings (703)
so as to locally reduce the dianeter of said
correspondi ng second openi ng, wherein each of said
projections is located at a pre-defined depth fromsaid
first surface (702) such that each of said projections
(707) abuts against an external wall of a corresponding
one of said flow tubes (130, 130') and wherein each of
said projections also has a snaller nass than that of

t he remai nder of said nmounting bl ock whereby during a

0549. D U
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wel di ng operation each of said projections is capable
of deform ng before the renai nder of said nounting

bl ock deforns in order to provide a substantially
fluid-tight circunferential weld between the end of the
corresponding fl ow tube and said nounting bl ock."

The appel |l ant (opponent) filed an opposition against
the patent, on the grounds that, in particular, the
subject-matter of claim13 was not novel having regard
tointer alia E12: US-A-3 944 261, that the subject-
matter of claim1l did not involve an inventive step
having regard to a prior art docunment show ng a device
simlar to that Figure 2 of the opposed patent and to
E12, and that the dependent clains were not inventive
either having regard to the prior art and the know edge
of the person skilled in the art.

The opposition was rejected.

The Opposition Division took the foll ow ng position:

Opponent's argunent, that the wording "manifold for
Coriolis mass flow neter" does not restrict the scope
of claim 13, cannot be accepted. Having regard to the
t ube connector of E12, the projections in the nounting
bl ock shown therein are not "radially extending inward
into a correspondi ng one of said second openings", as

in said claim13. Therefore, claim 13 is novel.

Starting fromFigure 2 of the opposed patent as the
closest prior art, it is intended to inprove the wel ded
joints in the manifold in order to reduce the danger of

cavitation and the effects of vibration; this problem

0549. D
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is not imuediately evident fromthe prior art and it is
solved in claim13 in particular by using projections
in the nounting block for welding to the tubes. The
only document show ng such projections is E12 but,
since this other manifold is not for Coriolis nmeters
and since it is distinguished by the feature about the
radi al inward projections of the nmounting bl ock, the
subject-matter of claim 13 involves an inventive step.
Claim1 concerns a Coriolis flow nmeter and thus a nore
restricted device of the sane type as claim13; it is
al so patentable for the sanme reasons.

The appel | ant (opponent) | odged an appeal against this

deci si on.

The respondent (proprietor) filed, during the oral
proceedi ngs of 3 February 1998, which he had requested
auxiliarily, inter alia a first auxiliary request,

wher eby, the word "arranged” is inserted in the first
line of claim13 as granted, before the words "for a
paral l el path", and whereby the words "said projections
is located at a pre-defined depth from" were inserted
inthe last part of claim1l as granted, between the
words ", wherein each of" and "said first surface (702)
such that each of said projections (707)", this |ast
anendnent being admttedly a correction of an error in
the printed specification which had been already

mentioned, for instance in the decision under appeal.

The respondent requested that the patent be maintained
inthe formas granted (Min request) or in anmended
formin particular according to the First auxiliary

request, and submtted the followi ng argunments in

0549. D
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support of his requests:

The manifold for a Coriolis flow netre of claim13 as
granted conprises, according to the Guidelines for
Exam nation in the EPO part C, Chapter |V, 7, 6,
characteristics inplied by the particular use of this
device, so that it is distinguished fromthe manifold
of E12, which is not for this purpose. Therefore, the
subject-matter of this claimis novel.

Since E12 is not directed to a manifold for a Coriolis
flow nmeter, the skilled person of these nmeters would
not take into account this docunment for a solution of
his problens. Mreover, there are features in claim 13
as granted, concerning in particular the nounting

bl ock, which is of a weldable material and which
conprises a part which is small as conpared to the
remai nder of the nounting bl ock which, even in the
formof the projections shown in E12, is not derivable
fromthis docunment; in particular, these small parts
are nentioned in the patent in suit as being
"sacrificial nmenbers" which are inportant for obtaining
a wel ded connection of the tube to the nounting bl ock
whi | e keeping other parts at |ower tenperature, and
this information is not to be found in E12. Therefore,
even by taking into consideration E12 when starting
fromFigure 2 of the patent in suit, claim13 invol ves

an i nventive step.

This is even nore the case for the nore restricted
mani fold of claim13 of the First auxiliary request,
which is "arranged for" the Coriolis flow nmeter and

t hus nore specific.

0549.D Y
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The appel | ant requested that the decision under appeal
be set aside and that the patent be revoked, and argued

substantially as follows in support of his request:

The manifold for a Coriolis flow nmeter of claim13 of
the patent in suit is distinguished fromthe manifold
known fromE12 only in that the latter is not specified
as being "for" the sane purpose. However, as stated in
particular in decision T 287/86 of 28 March 1988,
unpubl i shed, an indication of purpose in a device claim
has to be interpreted to the effect that the clained
device is suitable for the indicated purpose, but not
that it is limted to this purpose. Therefore, the
subject-matter of this claimlacks novelty over E12.

As can be seen from Dubbel, "Taschenbuch fur den

Maschi nenbau”, Springer-Verlag Berlin, Heidelberg, New
York, 1981, page 862, Paragraph 1.3.5, technically
skilled persons are aware of the problem of cavitation.
This docunent, filed during the oral proceedi ngs,
shoul d not be di sregarded because it was necessary as
an answer to witten observations of the Board.
Starting fromthe manifold for a Coriolis flow neter of
Figure 2 of the patent in suit, the skilled person
woul d thus be aware of the problem of cavitation and
woul d | ook for neans for solving this problem for

i nstance by providing a snooth flow for the fluids, in
particular at the connection of tubes, as shown in E12.
In this docunment, he would find all the features of
said claim13 and, nore in particular, the projections
in the nounting bl ock of weldable material which are

smal| as conpared to the renmi nder of said nounting

0549. D U
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bl ock, these projections being also for directing the
energy to the parts to be assenbl ed when wel di ng t hose
parts, thereby achieving the sane effect as in the
patent in suit. Therefore, the skilled person woul d,
possibly with addition of sonme of his expertise if
necessary, arrive in an obvious way to a manifold
suitable for a Coriolis flow neter. Thus, this claim

does not involve an inventive step.

By anmending "manifold for a parallel path Coriolis mass
flow nmeter” into "manifold arranged for a parallel path
Coriolis mass flow neter", there is no appreciable
change in the scope of the patent, so that the First
auxiliary request is not allowable for the sane

reasons.

Reasons for the Decision

1. Admissibility of the appeal

The respondent had nade objections concerning the
content of the statenent of grounds of appeal and
requested that the appeal be rejected as inadm ssible.
Thi s request has been w thdrawn and, since the
objections in this respect have not been found

convi ncing, the appeal is adm ssible.

0549.D Y
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Main request

1 Novel ty

.1.1 A mnifold (270, 270') for a parallel path Coriolis
mass flow neter is acknow edged in the patent in suit
(see in particular colum 5, lines 3 to 5 and colum 7,
line 42 to colum 9, line 6; Figure 2). This Coriolis
flow meter, which conducts a fluid to or froma pair of
flow tubes (130, 130') utilized in said neter, has a
transition piece (281, 281') having first and second
ends and first and second orifices (280, 280')
respectively disposed therein, and a passageway between
said first and second ends.

However, contrary to claim 13 of the patent in suit,

t he acknow edged nmanifold illustrated by Figure 2 does
not conprise features of the second part of said
claim 13, for instance that said passageway has a
cross-sectional area that gradually changes froma
first value at said first orifice to a second val ue,

different fromthe first value, at said second orifice.

.1.2 Another manifold is known fromE12 (see the whole
docunent; see in particular colum 1, line 5 to

colum 2, line 32); however, contrary to claim113 in
di spute, this other manifold is indicated as being a
bi furcated tubing connector for joining discrete fluid
streans into a single stream nore specifically for
providing a snooth flow profile to blood in an
extracor poreal blood handling system and not as being

for a parallel path Coriolis mass flow neter

0549. D U
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The appel |l ant has argued that, at |east with reference
to the jurisprudence in one of the Contracting States,
i.e. Germany, the words "for a parallel path Coriolis
mass flow nmeter” of claim 13 in dispute do not result
in any restricting effect on the scope of protection
conferred by the patent and thus are not to be taken
into account when assessing the patentability of the
invention in suit. The sane applied having regard to

t he above-nentioned decision T 287/86 (cf. in
particular point 2.1(d) of the reasons), which stated
that it is generally accepted that any indication of a
purpose in a device claimhas to be interpreted to the
effect that the clained device has indeed to be
suitable for the indicated purpose, but not that it is
l[imted to this purpose.

However, as convincingly argued by the respondent with
reference to the Guidelines for Exam nation in the EPQ
part C, Chapter IV, 7, 6, characteristics inplied by
the particular use of a device should be taken into
account when e.g. deciding the novelty of the device,
an exanple being given relating to hook for a crane as
conpared with a known fish hook of simlar shape, the
differences in size being inplied by the difference in
use. As further credibly argued by the respondent, in
the present case, the use of the manifold for a
parallel path Coriolis mass flow neter clearly inplies
that flow tubes are to be attached to a manifold
conpati ble with the nechanical oscillations to which
the fl ow tubes are submtted when neasuring the mass
flowof a fluid transiting through said flow tubes.

| ndeed, said necessary feature specifying how the flow

tubes are attached to the manifold, and thus the

0549. D U
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resulting "suitability" of this other known manifold
for a Coriolis neter, is not directly and unanbi guously
derivable from EL12 and the respirators or anaesthesia
appar at uses shown therein.

The further prior art docunents are | ess rel evant.

Therefore, the subject-matter of claim 13 in dispute is
novel in the sense of Article 54 EPC

| nventive step

It has not been disputed that the manifold for a mass
flow nmeter illustrated in the patent in suit by
Figure 2 represents adequately the closest prior art.
As nentioned here above in paragraph 2.1.1, this

mani fol d does not conprise features of the second part
of claim 13.

According to the patent in suit (see colum 4, lines 8
to 17, see also colum 8, line 4 to colum 9, line 6),
the fabrication of the known neters of Figure 2,
wherein in particular it is extrenely difficult to weld
the small mass of each flow tube to the | arge nmass of
each manifold while they are assenbled, is tine
consum ng and hence costly; noreover, at high flow
rates, cavitation can occur in the fluid as it exits
the nmeter, this, in turn, causing vibrations that could

| ead to neasurenent i naccuracies.
As specified by the patent in suit (see colum 9,

lines 7 to 34), the feature of claim 13 that the
passageway (303) of the transition piece (110, 110')

0549. D
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has a cross-sectional area that gradually changes from
a first value at said first orifice (301) to a second
val ue, different fromthe first value, at said second
orifice (302), results in the elimnation of abrupt
change in the direction of the fluid flow and thus of
the |i kehood that the pressure of the fluid wll

mar kedl y drop anywhere within the transition piece.

.2.2 First, against appellant's argunentation that the

subj ect-matter of claim 13 results in an obvi ous way
fromthe common consideration of the device of Figure 2
of the patent in suit and of E12, the respondent has
argued that, starting froma Coriolis mass flow neter
according to Figure 2 of the patent in suit, the person
skilled in the art would not take into account the
teachi ng of E12 because this docunent does not relate
to this specific technical field, but nore in
particular to the field of nmedical instrunents.

However, as convincingly argued by the appellant, E12
(see in particular colum 2, lines 5 to 13) also
relates to bifurcated tubing connectors in general and
is thus a docunent which the skilled person would
consult; since noreover this docunent indicates that in
sai d general connector a snooth flowing is achieved and
since the problemof cavitation which is observed in
particular at the inlet and/or the outlet of many
devices is general and always present to said skilled
person, as can be seen from Dubbel, a textbook used by
technicians in all fields, he would have taken
advantage, in his neter, of this feature of the
connector of E12 of a transition piece (12) having a
passageway (24) with a cross-sectional area that

gradual ly changes froma first value at a first orifice

0549. D U
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to a second value, different fromthe first value, at a
second, opposed orifice, for preventing cavitation in
particular at the outlet of his neter.

In this respect, it is to be noted that Dubbel,

al t hough subm tted during the oral proceedings, i.e. at
a |l ate stage, has not been disregarded because it is in
the formof a textbook and provided only to confirm as
an answer to witten observations of the Board,

previ ous argunments on general know edge about
cavitation (Article 114(2) EPC).

The manifold (10) known from E12 (see the whole
docunent) is conprised in an apparatus and transports a
fluid to or froma pair of flow tubes (18, 20) utilized
in said apparatus; as nentioned here above, there is
also a transition piece (12) having first and second
ends and first and second orifices respectively

di sposed therein, with a passageway (24) between said
first and second ends having a cross-sectional area
that gradually changes froma first value at said first
orifice to a second value, different fromthe first

val ue, at said second orifice.

Said mani fold al so conprises a nounting block (14)
havi ng oppositely situated first and second surfaces

t hereon, said nounting block (14) being disposed in
said transition piece (12) with the first surface in
abutting contact with said second end; said nounting
bl ock (14) also has a first opening i nwardly extendi ng
fromsaid first surface which at said first surface is
substantially identical in cross-sectional area with

that of said second orifice and is aligned with said

0549. D U
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second orifice of the transition piece (12); said
nmounti ng bl ock (14) also has a pair of second openings
(32, 34) inwardly extending fromsaid second surface to
said first opening and in fluid conmuni cation
therewith; each of said second openings (32, 34) has
slidingly received an associated end of one of said

fl ow tubes (18, 20).

Sai d nmounting bl ock further conprises projections (the
concentric ridges or energy directors (58, 60), the
projection (56) around said nounting block (14) shown
in Fig. 2 as conprising the other ridges (58, 60))
formed in said nounting block (14) and radially
extending inward into a correspondi ng one of each of
sai d second openings (32, 34) so as to locally reduce
the diameter of said correspondi ng second openi ng,
wherei n each of said projections (56) or a part

(58, 60) thereof 1is located at a pre-defined depth
fromsaid first surface such that each of said

proj ections abuts against an external wall of a
correspondi ng one of said flow tubes (18, 20), in order
to provide a substantially fluid-tight circunferenti al
connection between the end of the corresponding fl ow
tube (18, 20) and said nounting block (14).

The respondent has argued that the nounting block (14)
of E12 is not fornmed of a weldable material in the
sense of the patent in suit. However, as convincingly
argued by the appellant, according to E12 (see
colum 3, lines 1 to 17; colum 4, lines 6 to 68)
energy directors (56, 58, 60) may be provided to the
nmounting block (14), in particular to the fittings
(32, 34) therein where the tubes (18, 20) are fitted,

0549. D
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this being done to facilitate welding, in particular
ul trasoni ¢ wel di ng, whereby ultrasonic wel ding energy
is concentrated. Therefore, using a wel dable materi al
for the nounting block is obvious in view of E12.

The respondent has also particularly stressed that the
feature of claim13 in dispute, that each of said

proj ections of the mounting block has a smaller nass
than that of the remai nder of said nounting bl ock

wher eby during a wel di ng operation each of said
projections is capable of deform ng before the

remai nder of said nounting block deforns in order to
provi de a substantially fluid-tight circunferenti al
wel d between the end of the corresponding flow tube and
said nounting block, is not derivable from E12.
However, as convincingly argued by the appellant, the
text of E12 specifies the purpose of the projections
(56; 58, 60) in the nounting block (14) as being
"energy directors” which concentrate the ultrasonic
energy to a part of said projections which, at least in
the draw ngs of E12 and w thout any further
information, are also derivable as having a snall er
mass than that of the rem nder of said nounting bl ock
and thus can al so be considered as achieving the sane
result as the "sacrificial nmenber" which is nmentioned
in the patent in suit (see colum 10, lines 15 to 30).
Concerning the further argunents of the respondent that
the materials mentioned in E12 for the manifold for
medi cal purposes woul d not be adequate for a Coriolis
meter, it is not relevant in that sense that, as
convincingly argued by the appellant, the patent in
suit does not disclose any particular nmaterial and

that, noreover, a plurality of materials are used in

0549. D U
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exi sting meters of this type.

For the person skilled in the art of manifold for
parallel path Coriolis mass flow neters starting from
the manifold of this type of Figure 2 of the patent in
suit, it was obvious to take also into account the
teaching of E12 since a solution to the constant
probl em of cavitation is disclosed therein in formof a
connector wth gradually changi ng cross-sectional area
providing a snmooth flow between one end t hereof
connected to two parallel tubes and the other end

t hereof connected with only one tube. By doing this,
additionally, the welding energy is directed to the
parts to be united, thereby solving the other problem
concer ni ng manufacturing, nentioned here above. Thus,
the skilled person will arrive to a mani fold which
conprises all the structural features which are
indicated in claim13 in dispute and which, if
necessary with sonme adaptation based on general

know edge of Coriolis manifolds, is suitable for the

i ndi cated purpose of equipping a parallel path Coriolis

mass fl ow meter.

Consequently, the subject-matter of claim 13 in dispute
does not involve an inventive step in the sense of
Article 56 EPC

Therefore, the grounds of opposition nmentioned in
Article 100 EPC prejudice the maintenance of the main
request, i.e. the patent in the formas granted, so
that this nmain request is not allowable (Article 102(1)
EPC) .

0549. D
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First auxiliary request

Caim13 of the first auxiliary request concerns a

mani fold arranged for a parallel path Coriolis mass
flow nmeter, i.e. a manifold which consists of

structural parts of adequate materials assenbled in an
adequate way in view of its use as a manifold for a
Coriolis nmeter. Indeed, such a manifold is "suitable"
for this purpose. However, there can be manifol ds which
are not arranged for this purpose, but for another

pur pose, and which yet, either by chance or by m nor
adapt ati on neasures based on general know edge, are
found to be "suitable" for this purpose. Therefore, the
subject-matter of claim13 of the first auxiliary
request represents a nore restricted scope of
protection than the manifold of claim1l3 as granted,
which was for a parallel path Coriolis mass flow neter,
i.e. in accordance with the above-nenti oned deci sion

T 287/ 86, "suitable" for said purpose. For the reader
of claim13 of the first auxiliary request, it is
directly and unanbi guously derivable that the features
of the manifold are specifically designed for the

menti oned purpose, as well with respect to the
structural features of the parts of the manifold as
Wth respect to the way they are assenbled. This

mani fol d has been adequately disclosed in the patent as
granted and in the patent application as filed, and it
is clearly defined in said claim13 (Article 123(3),
123(2) and 84 EPC).

0549. D U
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Since claim 13 of the patent as granted has been found
novel, claim 13 of the first auxiliary request, which
concerns a nore restricted type of this manifold, is
al so novel in the sense of Article 54 EPC

The skilled person starting fromthe manifold of the
paral l el path Coriolis mass flow nmeter of Figure 2 of
the patent in suit and trying to solve the probl em of
cavitation in this known device would be aware of the
general teaching of E12 concerning the snmooth flow
profile presented by the holl ow contoured configuration
of the transition piece (12). Mreover, he wuld be
aware that he could find in this docunment, with the
projections (58, 60) of the nounting block (14), sone
solution of his problemof the difficulty for
assenbling the manifold, i.e. the difficulty to weld
the snmall mass of each flow tube to the | arge nmass of
each mani fold, which are tine consum ng and hence
costly. Thus, as nentioned here above with respect to
the main request, he could arrive to a device
"suitable" for a Coriolis flow neter. However, as
convi ncingly argued by the respondent, the skilled
person starting fromthe manifold of the flow neter of
Fig. 2 of the patent in suit and arranging it, i.e.
specifically designing it, would not, in view of the
oscillations to which the flow tubes are to be
submtted, take into consideration the tube connection
of E12 because it is not directly derivable as being
adapted for this purpose. Therefore, the subject-matter
of claim13 of the first auxiliary request is not

obvi ous having regard to the state of the art and thus
i nvol ves an inventive step in the sense of Article 56
EPC.
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Claim1l of the first auxiliary request is identical
with the text which had been agreed by the proprietor
and respondent for granting the patent and only differs
fromthe text of the printed specification, which is
erroneous, by the anendnent provided now Caim1l
concerns a Coriolis neter equipped with a manifold
having the features of the manifold of claim 13, and is
t hus al so novel and involves an inventive step for the
sanme reasons as those nentioned in relation to claim13
(Articles 54 and 56 EPC).

Therefore, taking into consideration the anmendnments
made by the proprietor and respondent and resulting in
the first auxiliary request, which neets the

requi renment of the Convention, the patent can be

mai ntai ned on this basis (Article 102(3) EPC).

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the Opposition Division with
the order to maintain the patent in anended formon the
basis of the clainms of the First auxiliary request
presented at the oral proceedings, the description to
be adapted and the drawi ngs as grant ed.
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The Regi strar: The Chai rman

P. Martorana E. Turrini
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