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Summary of Facts and Subm ssi ons

0732.D

Eur opean patent No. 0 368 391 was granted on
9 Septenber 1992 on the basis of European application
No. 89 202 741.8.

The granted patent was opposed by the present
respondents on the basis that its subject-matter |acked
novel ty and/or inventive step (Article 100(a) EPC).

The prior art particularly relied upon by the
respondents in the course of the opposition proceedings
was a leaflet entitled "roto Exzenterschnecken-

Mai schepunpen- und Getrankepunpen” of the Punpenfabrik
Wangen KG (docunent D1).

Wth its decision posted on 21 July 1994 the Opposition
Di vi sion revoked the patent. The reasons given for the
deci sion were that the subject-matter of claiml1l of the
mai n and subsidiary requests then on file | acked
respectively novelty and inventive step with respect to
t he di scl osure of docunent D1.

An appeal against this decision was filed on

16 Septenber 1994 and the fee for appeal paid at the
sanme tinme. The statenment of grounds of appeal was filed
on 21 Novenber 1994.

Wth the statenent of grounds the appellants
(proprietors of the patent) submtted new sets of
clains according to a main and a subsidiary request for
mai nt enance of the patent in amended form
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The respective clains 1 of these requests read as
fol | ows:

Mai n request:

"Device for the conveyance of pasty material,
conprising at |east one stock container for the pasty
material, in addition to at | east one punp provided
with a punp feed and punp di scharge, and distribution
means for the pasty material, for the printing of
materials, characterized in that the stock contai ner
(3) conprising pasty material is provided with an
outfl ow aperture (5) which is directly and detachably
connected to the punp feed, and which in the operating
position for the renoval of pasty material fromthe
stock container (3) forns essentially the | owest |evel
of the stock container."

Subsi di ary request:

"Device for the conveyance of pasty material,
conprising at | east one stock container for the pasty
material, in addition to at |east one punp provided
with a punp feed and punp di scharge, and distribution
nmeans for the pasty material, for the printing of
materials, characterized in that the stock container
(3) conprising pasty material is provided with an
outfl ow aperture (5) being provided with a shut-off

el ement and which is directly and detachably connected
to the punp feed, and which in the operating position
for the renoval of pasty material fromthe stock
container (3) fornms essentially the | owest |evel of the
stock container."
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The argunents put forward by the appellants in support
of these requests were substantially as foll ows:

The technical problemto be solved was the reduction of
wast age | oss of pasty printing material associated with
conventional set-ups in which the pasty material was
renmoved froma stock container via a suction |ine which
was sinply inserted into the open container from above.
Al t hough in general terns the |oss of pasty nateri al
when maki ng a col our change had al ways been a nmaj or
concern in the printing art, the particular |oss
associated with the pasty material remaining in the
stock contai ner and the suction |ine had been accepted
as a necessary evil. The solution offered by the
claimed invention was to nake a direct connection

bet ween the bottom of the stock container and the punp
feed inlet. This, at first sight sinple, neasure
represented a distinct departure from established
practice which brought a marked i nprovenent in reducing
overall loss of pasty material when a col our was
changed. Docunent D1 was in no way associated with the
technical field in which the invention lay or with the
techni cal problemto be sol ved.

In claiml of the subsidiary request the additiona
feature of the provision of a shut-off elenent in the
outfl ow aperture of the stock container had been

I ncorporated to nmake yet a further distinction over the
state of the art.

Oral proceedings were requested as an auxiliary
nmeasur e.

Wth a counterstatenent dated 7 April 1995 the
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respondents requested that the appeal be di sm ssed.

They argued inter alia that the eccentric screw punp of
docunent D1 was both known to the person skilled in the
printing art and clearly suitable for punping a pasty
printing material so that the use of such a punp in a
known device as set out in the preanble of claim1 of
the mai n request was obvi ous.

Claim1 of the subsidiary request offended agai nst
Article 123(2) EPC since the only disclosure of an
arrangenent with a shut-off element in the outfl ow
aperture of the stock container was where the shut-off
el ement was provided in a renovabl e bottom part of the
stock container. The latter feature did not appear in
claim1 of the subsidiary request which had therefore
been i nadm ssi bly generalised.

In a comruni cation of 5 Cctober 1998 pursuant to
Article 11(2) RPBA, in preparation for oral proceedi ngs
to be held on 16 March 1999, the Board indicated that
it was not clear whether the wording of claim1 of the
mai N request had the effect, envisaged by the
appel l ants, of the restricting the device clained to
its use in conveying "pasty material for the printing
materi al s", which pasty nmaterial was filled into the
stock contai ner before this was connected to the punp
feed. The question of the novelty of clained subject-
matter with respect to docunent D1 was therefore stil
open to discussion.

Furthernore, in view of the enphasis placed by the
appel l ants on the specific problens concerned with the
conveying of pasty material (i.e. viscous printing ink)
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in the printing industry the Board referred to

GB-A-2 074 240 (docunent D13) which had been cited as
an "X" - docunent in the search report. This docunent
was directed to the conveying of viscous printing ink
out of a container by neans of a punp. In the

enbodi nent of Figure 2 the open bottonmed contai ner was
attached directly and detachably to the punp feed
inlet. The Board could not therefore determ ne any

di stinction between the subject-matter of claim1 of
the main request and this prior art. If novelty of this
subj ect-matter could be established then docunent D13
woul d appear to represent the best starting point for
eval uating inventive step.

Wth a letter dated 29 January 1999 the appell ants
stated that they would not be attending the ora
proceedi ngs. They nade no substantive observations on
t he communi cation dated 5 Cctober 1998.

Wth a comruni cation dated 10 February 1999 the Board
informed the parties that the oral proceedi ngs had been
cancel | ed.

Reasons for the Deci sion

0732.D

The appeal conplies with the formal requirenents of
Articles 106 to 108 and Rules 1(1) and 64 EPC. It is
t herefore adm ssi bl e.

Docunent D13 relates to a device for distributing a
pasty material, for exanple printing ink, cf. page 1,
line 2. The device conprises a punp body defining an
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open-topped punp cavity in the | ower portion of which
there is arranged a rotatably driven screw conveyor.
The screw conveyor punps the pasty material fromthe
punp cavity to a distribution line. The pasty nateri al
can be fed manually into the punp cavity by an
operator. Alternatively, in the enbodi nent of Figure 2,
the pasty material is supplied in a stock container the
open bottomend of which is inserted into the open top
end of the punp cavity. In this enbodinent it is
evident that the bottomend of the stock container
conprises an "outlet aperture" and the top end of the
punp cavity conprises a "punp feed" in the terns of
claim1l of the main request and that in operation the
stock container is arranged with respect to the punp
feed as required by the claim

Accordingly the subject-matter of claim1l of the main
request | acks novelty with respect to docunent D13
(Articles 52(1) and 54 EPC), and therefore, the main
request mnust be rejected.

The objection of the respondents under Article 123(2)
EPC to claim 1 of the subsidiary request was

communi cated to the appellants by the Board on 20 Apri
1995. The appel |l ants have not commented on it. In the
opi nion of the Board the objection is justified for the
follow ng reasons. Caim1l of the subsidiary request
clainms in general terns that the outflow aperture is
provided with a shut-off el enent. However, the only

di scl osure in the original application of the stock
container with a shut-off elenent in the outfl ow
aperture is in the specific context of the enbodi nent
of Figures 12 and 13, where that shut-off elenent is
included in a renovabl e bottom party of the stock
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container with which it is intimately and i nextricably
associ ated. Furthernore, the only nention of the shut-
off elenent in the original clains is in conbination
with this renovabl e bottom part, see clains 11 and 12.
The ternms of claim1l of the subsidiary request
therefore constitute an inadm ssible internediate
generalisation fromthe original disclosure which
contravenes Article 123(2) EPC, and therefore, the
subsi di ary request nust accordingly also be rejected.

For these reasons it Is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

A. Townend A. Burkhart
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