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Summary of Facts and Subm ssi ons

1725.D

The nention of the grant of European patent

No. O 297 663 in respect of European patent application
No. 88 201 307.1, filed on 23 June 1988, was published
on 25 Septenber 1991.

Caiml of the patent reads as foll ows:

"1l. Keyboard for recording and/or reproducing witten
information in a typewiter, word processor, printer,
conputer or in telecomunications equi pnent, according
to the principle of the so-called word typewiter

whi ch keyboard has a group of vowel keys (4) in the
centre consisting of three colums, to the left thereof
a group of initial consonant keys (5) and to the right
t hereof a group of final consonant keys (6), the vowel
keys in the outer colums of the vowel keys group (4)
each formng part of a rowin an adjacent block of keys
ot herwi se contai ning consonants, and also facilities
for reproducing capitals of the letters and for
reproduci ng figures and punctuation marks, the keys in
some cases being situated in bl ocks containing both
rows and colums and the keys in the centre columm of
the vowel keys and the bottomrows - intended to be
operated with the thunb - of consonant keys are offset
with respect to the adjacent row or col um,
respectively, all the keys being connected to an

el ectroni c processing unit which, by nmeans of code
signals, arranges the information fromthe keys struck
approxi mately or exactly sinultaneously into syllables
to be recorded or to be reproduced, characterised in
that the group of initial consonant keys (5) and the
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group of final consonant keys (6) both contain
substantially all the consonants, and in that the vowel
keys in the centre colum are hexagonal and are

i nserted between the keys of the outer colums which
are matchingly shaped at the adjacent side."

. Notice of opposition was filed on the grounds of
Article 100(a) and (b) EPC. In respect of an all eged
| ack of inventive step in particular the follow ng
docunents were relied upon during the opposition
proceedi ngs:

Dl: EP-A-0 053 168 (W0B1/03641)

D2: DE-C-586 252

D6: SWO 1 rapport 769/4 "een eerste evaluatie van de
vel otype t.b.v het gebrui k binnen de ptt"
St aat sbedrijf der PTT central e afdeling soci aal
wet enschappel i j kK onder zoek, Decenber 1984

L1l By a decision which was given at the end of ora
proceedi ngs held on 24 January 1995 and posted on
16 March 1995 the Qpposition Division rejected the
opposi tion.

The Opposition Division was of the opinion that,
starting fromthe closest prior art as was represented
by docunent D1, neither of the further cited docunents
woul d | ead the skilled person to the arrangenent of
keys defined in claim1l of the patent as granted.

| V. On 15 May 1995 a notice of appeal was | odged agai nst
t hat decision together with paynent of the appeal fee.

1725.D N
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The statenment of grounds of appeal was filed on 7 July
1995.

The appel | ant requested that the decision under appea
be set aside and that the patent be revoked.

In a comruni cation issued in preparation for ora
proceedi ngs, auxiliarily requested by the appellant,
the Board drew attention to the fact that the
opposition was only substantiated in respect of the
obj ection under Article 100(a) EPC and that the
appel l ant had inforned the Board that he no | onger
wi shed to pursue the objection under Article 100(b)
EPC

Consi dering the question whether the characterising
features of claim1 of the patent in suit had a
functional interrelation, which was contested by the
appel l ant, the Board pointed to D2, page 1, lines 39 to
50, fromwhich could be derived that a honeyconb
arrangenent of the keys allowed for a smaller w dth of
the keyboard. This woul d appear to be particularly

i nportant when a | arge nunber of keys, such as was the
case in the arrangenent in accordance with claim1 of
the patent in suit, was involved and for that reason
the characterising features of claim1 m ght be

consi dered to have sone functional interrelation.

Since it would appear to be undisputed that neither of
the cited docunents disclosed the use of two
substantially conplete sets of consonant keys nor an
arrangenent in which the vowel keys were arranged as
claimed in claiml1 inportant issues to be discussed
during the oral proceedings would relate to the
guestions why the skilled person necessarily would have
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adopt ed teachings from D2, why he woul d have rearranged
only the vowel keys in the manner as clained - rather
than all the keys - why two conplete sets of consonant
keys were introduced and why he would then i medi ately
and unavoi dably have arrived at the keyboard cl ai ned.

Wth facsimle dated 22 April 1999 the appell ant
announced that he would not attend the ora

proceedi ngs. The parties were infornmed by facsimle on
the sane day that the oral proceedi ngs had been
cancel | ed.

In support of its request for revocation of the patent
the appellant essentially relied on the follow ng
submi ssi ons:

The Opposition Division argued for the first tinme in

t he deci si on under appeal that the problemto be sol ved
had to be regarded as inventive and in so far the
decision, at |east partly, was based on grounds unknown
to the appellant. Al though the Opposition Division
correctly considered docunent D1 to represent the

cl osest prior art it overlooked the fact that the

el ectroni ¢ decodi ng and processi ng al ready existed and
was therefore also conprised in the state of the art.
In this respect the teachings of the patent could only
be carried out if it was accepted that the electronic
processing was avail able to the skilled person at the
priority date of the present patent.

The Opposition Division considered the posing of the
probl eminventive. However, no inventive insight was
required to draw the conclusion that any experienced
typist would only reluctantly change froma norna
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typewiter to the velotype and furthernore, the report
D6 already pointed at the difficulties due to the
omtted consonants in a keyboard in accordance w th DL.
Therefore the provision to i ntroduce extra consonant

keys was not inventive.

Furt hernore docunent D2 gave a clear teaching that a
honeyconb structure was advantageous to produce a
keyboard enabling threefold positions. Sinple
linguistic rules then lead to the insight to use the
hexagonal shaped keys only for the vowel s keys.
Fromthe appellant's analysis it would be clear that
the characterising features were not related to a
solution to one and the sane problembut in fact each
sol ved an i ndependent partial problemin a known
manner. Therefore the clainmed solution as defined in
claim1 of the patent in suit was deprived of any

i nventive activity.

The respondent contested the appellant's view and its
subm ssions are summari sed as fol | ows:

The appel |l ant's objections concerning the alleged
unknown grounds of rejection of the opposition could
not be foll owed because the Qpposition D vision was not
obliged to present all possible grounds for rejection
of the opposition in detail.

Concerning the alleged incorrect judgnent of the state
of the art by the opposition Division, the appellant's
reasoni ng was based on the assunption that the

el ectronic processing unit of the clainmed keyboard
woul d be a copy of the processing unit in the vel otype
known from D1. However, in accordance with the present
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patent the signals from sinultaneously pressed keys
must be ordered and thus decodi ng rul es were needed
whi ch had nothing in common with the decodi ng rul es of
t he vel ot ype.

As regards the appellant's subm ssion that it was
obvious to return to the principle of one key/one
character, the keyboard clained in claim1 of the
patent in suit did not sinply return to this principle
but went in a different direction nanely to provide a
substantially conplete set of consonant keys both in
the group of initial and in the group of fina

consonant keys. In this respect it was not correct that
the characterising features were not related to one and
t he sane probl em because the special arrangenent of the
keys allowed for a nore conpact keyboard and thus
enhanced typing speed in spite of the increased anount
of keys. Furthernore the hexagonal key arrangenent in
D2 was different fromthe arrangenent of hexagonal keys
for a central colum of vowels as in the present patent
and therefore D2 could not render the provision of this
feature in the clainmed keyboard obvi ous. For these
reasons the appellant's subm ssions were not considered
convincing and therefore not suitable to throw doubt on
the patentability of the keyboard claimed in claim1 of
the patent in suit.

The respondent requested that the appeal be dism ssed.

Reasons for the Deci sion

1

1725.D

The appeal is adm ssible.
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The opposition was based in the grounds of
Article 100(a) and (b) EPC but it was substanti ated
only in respect of Article 100(a) EPC.

Since the Board does not see any reason for doubting
that the skilled person could manufacture the keyboard
di sclosed in the present patent and taking into account
that the appellant stated on appeal that the objection
under Article 100(b) EPC was not nuaintained, no further
consideration of this objection is considered
necessary.

Novel ty

Novel ty of the subject-matter of claim1l follows from
the fact that the available prior art does not disclose
a keyboard in which the keys are arranged in the nanner
as defined in claiml.

Novelty has in fact neither been in dispute in the
earlier nor in the present proceedings.

I nventive step

The Board and the parties are in agreenent that D1
represents the closest prior art. This docunents
di scl oses a keyboard according to the pre-
characterising portion of claim1l.

Thi s known keyboard is based on the principle that only
a limted nunber of consonant keys is present both in
the group of initial consonant keys and in the group of
final consonant keys and that the m ssing consonants
are formed by sinultaneously depressing a particul ar
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conbi nati on of consonant keys. This prior art keyboard
can be nade snaller than the conventional keyboards and
because novenents of the hands can be Iimted the
typing velocity may be increased. However, speci al
training is required to operate the nmachi ne and even
after training continuous nental effort is necessary to
think of the correct conbination for letters which are
not imedi ately recogni sable (see the patent, colum 1,
lines 26 to 47).

Since the shortcomngs follow ng fromthe particul ar
use of the keyboard known from Dl are i nmmedi ately
apparent to the skilled person, no inventive nerit can
be seen in the desire for inprovenent so as to nmake
this known keyboard nore suitable for general use and
in particular, closer to normal typewiting, while

mai ntai ning word typing ability by allow ng pressing a
nunber of keys at the sane tine.

In accordance with claim1 of the patent in suit this
problemis solved in a keyboard of the formas is known
fromDl firstly by adding keys so that a substantially
conpl ete set of consonant keys is present both in the
group of initial consonant keys and in the group of the
final consonant keys and secondly by providing that the
vowel keys in the centre column are hexagonal and are

i nserted between the vowel keys of the outer colums
whi ch are matchingly shaped at the adjacent side.

In such a manner a conplete directly accessible

al phabet is provided on the keyboard while the
consequential conplication and retardati on of the
typing speed is effectively elimnated by the feature
that all keys struck will result in the typing of at
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| east as many characters and further by the hexagona
shape and the "inserted" arrangenent of the vowel Kkeys
in the centre colum which, in addition to making the
keyboard | ayout smaller, facilitates the sinultaneous
striking of three vowel keys (see colum 2, line 52 to
colum 3, line 15 of the patent).

The appel | ant considered that, know ng the difficulties
due to the omtted consonants in the D1 keyboard as was
in fact nmentioned in D6, it was obvious to the skilled
person to return to the principle of one key/one stroke
of the conventional typewiter and that the skilled
person woul d replace both inconpl ete groups of
consonant keys in the keyboard known from D1.

However, as was al so observed by the Opposition
Division, it is an inportant feature of the keyboard

di sclosed in D1 that a nunber of consonants are not
represented by their own key so as to attain certain
keyboard configuration and witing speed advantages. It
woul d therefore go against the teaching of D1 to add a
greater nunber of keys to the keyboard when wanting to
mai ntain or increase the witing speed.

The appellant further relied upon D2 which was
considered to give a clear indication that a honeyconb
structure of the keys was advant ageous when nore than
one key should be pressed at the sane tine and in so
far D2 was particularly relevant in respect of the
second characterising feature of claim1.

However, D2 di scloses a nechanical typewiter in which
all the keys are hexagonal ly arranged. Although it is
i ndi cated that such arrangenent facilitates the
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actuation of one, two or three keys sinultaneously wth
one finger, no suggestion can be drawn fromthis prior
art to apply the principle of hexagonal keys to only
one central columm of vowel keys for the reasons as
wer e extensively explained by the Opposition Division

i n the decision under appeal and which the Board

consi ders to be convi ncing.

In this respect the appellant submtted that sinple
linguistic rules followng fromthe occurrence of
vowel s and consonants in the al phabet would | ead the
skilled person to the introduction of hexagonal shaped
vowel keys only.

However, in the absence of any objectively verifiable
proof of the alleged insight of the skilled person,
this argunentati on appears to be based on hindsight and
t heref ore cannot be considered to provide a valid
reason for denying inventive step of the subject-matter
of claim1l1l of the patent in suit. Mreover, no reasons
were given by the appellant why the skilled person
woul d use hexagonal keys only for the central columm of
vowel keys and insert these keys between the vowel keys
of the outer colums the |atter being matchingly shaped
at the adjacent side.

The appel |l ant further expressed the view that since
there was no functional interaction of the
characterising features of claim1, the obviousness of
each of the characterising features immediately led to
t he obvi ousness of the subject-matter of claim1.

In this respect attention is drawn to page 1, |ines 39
to 50 of D2, from which can be derived that a honeyconb
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arrangenent of the keys allows for a smaller w dth of
the keyboard. This woul d appear to be particularly

i nportant when a | arge nunber of keys, such as is the
case in the arrangenent in accordance with claim1 of
the patent in suit, is involved. Therefore the Board
concl udes that the characterising features indeed have
some functional interrelation for solving the
underlying problem of the patent in suit because the
second characterising feature conpensates for sone of
t he di sadvantages of the introduction of a |arger
nunber of keys following fromthe first characterising
feature.

4.9 Summarising, in the Board's judgnent, the proposed
solution to the technical problemunderlying the patent
in suit defined in the independent claim1 is inventive
and therefore this claimas well as its dependent
clains 2 to 14 relating to particul ar enbodi nents of

the invention in accordance with Rule 29(3) EPC, are

accept abl e.

O der

For these reasons it iIs decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

1725.D
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A. Townend A. Burkhart

1725.D



