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Summary of Facts and Submn ssions

The appel | ant (patentee) | odged an appeal, received on
11 Septenber 1995, agai nst the decision of the
opposition division, despatched on 17 July 1995,
revoki ng the European patent No. 162 295. The fee for
the appeal was paid on 11 Septenber 1995 and the
statenment setting out the grounds of appeal was

recei ved on 24 Novenber 1995.

1. Both the respondent 01 (opponent 01) and the
respondent 02 (opponent 02) had filed oppositions
agai nst the patent as a whole on the basis of
Article 100(a) EPC

L1, In the decision under appeal, the opposition division
held that clains 1 according to the nain and the
auxiliary requests filed in the opposition proceedi ngs
wer e admi ssi ble under Article 123(2) and (3) EPC, but
that the subject-matter of claim1l according to the
mai N request was not novel and that claim 1l according
to the auxiliary request did not involve an inventive
step, having regard to the cited prior art.

| V. Wth the grounds of appeal, the appellant submtted new
clains 1 to 3 by way of main request and a new claim1l
by way of auxiliary request.

V. In response to the grounds of appeal filed by the
appel l ant, the respondent 02 raised, inter alia,
obj ections concerning the adm ssibility under
Article 123(2) EPC of the appellant's requests.

A/ Both the appellant and the respondent 02 filed a
request for oral proceedings.
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VII. In a comruni cati on annexed to a sumons to ora
proceedi ngs, the Board expressed, inter alia, the
prelimnary opinion that claiml of the main request
and claiml1 of the auxiliary request did not appear to
be adm ssible under Article 123(2) EPC

VIII. Wth a letter dated 5 February 2001 the appell ant
wi t hdrew the request for oral proceedings.

| X. Wth a letter dated 12 February 2001, the Registry of
the Board inforned the parties that the oral
proceedi ngs due to take place on 28 February 2001 had
been cancel | ed.

X. The appel | ant requested that the decision of the
opposi tion division be set aside and a patent be
granted on the basis of:

Mai n request

clains 1 to 3 as filed with the grounds of appeal,
clains 4 to 6 of the patent specification , and a
description to be adapted;

Auxi liary request
claim1 as filed with the grounds of appea
claims 2 to 6 as for the main request, and a

description to be adapted.

The respondents 01 and 02 requested that the appeal be
di sm ssed.

Xl . The wording of claim1 according to the nain request
reads as foll ows:

"1l. A process for inhibiting deposition of radioactive

1960. D Y A
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subst ance on conponents of a nucl ear power plant
conprising a reactor (1), connected thereto a turbine
(2) and a hot well (3), and a | ow pressure condensed
wat er punp (4), a dem neralizer (5) for condensed water
and a supplying water heater (8) connected in series
fromthe hot well (3) and returned partly to the hot
well while partly connected to the reactor (1) and
partly to a dem neralizer (9) for reactor cleaning
systemwhich is in turn connected to the reactor (1),
sai d process conprises form ng on surfaces of
conponents, contacting with nuclear reactor cooling
wat er containing radi oactive substances, a positively
charged iron oxide film wherein the iron oxide film
further conprises netallic elenents giving pol yval ent
cations, by treating the surfaces of the conponents
with a solution having a tenperature of 150 to 300 °C
and cont ai ni ng pol yval ent netal cations and ani ons
having a | ower val ence nunber than the cations at a
time of formng the iron oxide filmor after the
formation of the iron oxide film poured froma pouring
apparatus (6a, 6b) positioned in a down stream of the
dem neralizer (5) for condensed water and/or a down
stream of the supplying water heater (8),

or with a solution wherein a netal plate is placed

whi ch can rel ease pol yval ent netal cations, said

sol ution having a tenperature of 150 to 300 °C and
contai ni ng ani ons having a | ower val ence nunber than
sai d polyvalent netal cations, wherein the pol yval ent
metal cations are at |east one nmenber selected fromthe
group consisting of A3, Fe*, Ba?, Ca?, M?, Pb?%*, Zn?
and Cu?, in a concentration of 3 ppb to 1000 ppm and
the anions are at |east one nenber selected fromthe
group consisting of HCO;, HPO,-, MO, NO, NGO, OH,
HCOO, CH,COO, MO, HPO>, SO> and WO, ."
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Claim1l of the auxiliary request differs fromclaim1l
of the main request only in that the concentration
range of polyvalent cations is limted to "50 ppb to
1000 ppni.

The appel | ant made no subm ssions in response to the
Board's communi cation, or to the objections under
Article 123(2) EPC rai sed by the respondent 02.

The respondent 01 nade no subm ssions relating to the
adm ssibility under Article 123(2) EPC of the
appel l ant's requests.

The respondent 02 essentially argued that claim1 of
the main request and claim1 of the auxiliary request
covered subject-matter which extended beyond the
content of the application as originally filed and
that, therefore, such requests were not adm ssible
under Article 123(2) EPC

Reasons for the Deci sion

1

The appeal is adm ssible.

Adm ssibility under Article 123(2) EPC

1960. D

According to the respondent 02, claim1 of the main
request and claim1l1l of the auxiliary request infringe
Article 123(2) EPC, inter alia, for the follow ng
reason:

The expression "to place a netal in a solution"” in the
contested patent nmade sense only in the context of
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placing the netal plate as a sacrificial anode in the
condensate hot well, as specified on page 14, |ines 56
and 57 of the patent specification. However, a netal
plate in the water of the cooling circuit could not
bri ng about a solution conprising the anions specified
inthe list recited in the granted claim1l. In fact,
the cooling water was supposed to be pure water and, as
such, could supply only OH ani ons.

According to the application as originally filed

(page 34, |ast paragraph), the "pouring of the

pol yval ent netal cations"” into the primary cooling

wat er of a nucl ear power plant "can be replaced by
placing a netal that can rel ease pol yval ent netal
cations in a solution" (enphasis added). The only
exanpl es given in the application (cf. page 34, lines 8
to 14) relate to a zinc, magnesi um or alum num pl ate

pl aced as a sacrificial anode in a condensate hot well
and, therefore, nerely inply solutions containing Zn%*,
Mg?* or Al 3" cations and OH anions. Caim1l of both
requests, however, specifies, inter alia, the treatnent
with a solution "wherein a netal plate is placed which
can rel ease polyval ent cations”, whereby the solution
contains anions having a | ower val ence than the

pol yval ent cations, and the cations and anions are
defined as foll ows:

(a) "the cations are at |east one nenber selected from
the group consisting of A3, Fe3, Ba%*, Ca%*, M,
Pb%*, zZn*, Cu?", and

(b “"the anions are at | east one nenber selected from
the group consisting of HCO;, HPO,, MO, NGO,
NO,, OH, HCOO, CH,COO, MO?, HPO2?, SO2, and
WO,2 " .
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Hence, nost of the conbinations of an unspecified netal
plate with certain cations and ani ons covered by the

I ndependent clains of the appellant's requests are
neither explicitly nor inplicitly disclosed in the
application as originally filed.

3. For the above reasons, the Board finds that neither
claiml of the main request nor claim1 of the
auxiliary request is adm ssible under Article 123(2)
EPC. Hence, none of the appellant's requests can form
the basis of a patent maintained in anmended form

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

R. Schunacher G Davi es
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