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Summary of Facts and Subm ssi ons

0182.D

The appel | ant (opponent) | odged an appeal, received on
23 Novenber 1995, against the interlocutory decision of
t he opposition division, dispatched on 13 Novenber
1995, on the anended form of the patent No. 416 039.
The appeal fee was also paid on 23 Novenber 1995. The
statenment setting out the grounds of appeal was
received on 12 March 1996.

OQpposition was filed against the patent as a whole and
based on Article 100(a) EPC (lack of inventive step).

In the decision of the opposition division docunent
EP- A-0 054 908 (Dl1) was considered as representing the

nost relevant prior art.

Oral proceedings before the board were held on
20 January 1998, during which the respondent
(proprietor of the patent) filed a new claiml.

Claim1l reads as foll ows:

"A signal generating apparatus (10) for nounting
directly on a vehicle pedal and for delivering a pul se-
w dt h- nodul at ed signal responsive to the position of a
nmovabl e nmechani cal nenber, the apparatus conprising a
circuit board (46) having first and second sides
(48,50); a potentioneter (52) having a novabl e w per
(54) and a stationary portion (56), the novable w per
(54) being in novable contact with the stationary

portion (56), the novable w per (54) and the stationary
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portion (56) being positioned on the circuit board
first side (48) and the novable w per (54) being
connected to and novable with the novabl e nmechani cal
menber; and a conditioning circuit (66) being
positioned on the circuit board second side (50),
electrically connected through the circuit board to the
potenti oneter stationary portion (56) and arranged to
deliver the pul se-w dt h-nodul ated signal responsive to
t he position of the novable w per (54) on the

potentioneter stationary portion (56)."

The appel |l ant (opponent) is of the opinion that nost of
the features of the inpugned claim1 are known from
docunent D1 and that according to the description (I|ast
par agr aph of page 7) the foot pedal operated notor
control of docunment D1 is not limted to sew ng

machi nes and woul d therefore al so be suitable to be
mounted directly on a vehicle pedal. The appel |l ant
argued that the pedal housing shown in Figure 3 is part
of the pedal and therefore the potentioneter and the
control circuit are nmounted directly on the pedal.

Al t hough an apparatus for generating pulse width

nmodul ated signals is not explicitly nmentioned in
docunent D1 it would be clear fromthe description,
page 6, |ast sentence of the second paragraph, in which
a full wave circuit is indicated, and fromFigure 7 in
which a triac 72 and diac 74 are shown, that the

appar atus described therein functions as a pulse width
nmodul at or. The di sclosure in the paragraph bridging
pages 6 and 7, according to which the speed of the
nmotor 70 is controlled by the current applied fromthe
AC line, does not give any other information, since the

control by the current is not limted to an anal ogue

0182.D
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signal but al so nust be understood as a control with a
pul se-w dt h- nodul at ed si gnal .

According to the appellant, the only difference between
the device of Caim1l and that of docunent D1 is the
positioning of the potentioneter and of the
conditioning circuit (nmotor control circuit 25) on the
circuit board. Since it is already known from docunent
Dl that the potentioneter and the conditioning circuit
are closely fitted together and since it would be

obvi ous therefromthat the advantages of a short wring
are attained therewith, no inventive step could be seen
in providing one elenent at the one side of the circuit
board and the other elenent at the other side in order
to arrive at an even closer positioning of both

el ements with regard to one another. It would al so be
obvious that in this position the wiring nust extend
through the circuit board. Figure 6 of docunent D1

al ready di scl oses such a wiring which extends

t her et hrough. The appellant drew attention in this
respect to the connector termnals (50) which are
mounted on a board extension (52). For positioning the
two elenents on the different sides of the circuit
board the helical nenber (62), which extends through
this circuit board, would be no hindrance, as the
conditioning circuit could be nounted laterally of this
helical nmenber. It would be only a normal design
variation for the skilled person to position the known
apparatus directly on the noving part of the pedal, in
whi ch case he woul d adapt the helical nenber to the

avai |l abl e space in the housing.

The appellant al so drew attention to the state of the

0182.D Y A
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art described in colum 2, lines 15 to 33 of the
granted patent and came to the conclusion that,
starting therefromand having regard to the prior art
of document D1, the skilled person would also cone to
the subject-matter of claiml without an inventive
step. The appell ant however could not cite a docunent
in which this described state of the art is clearly
di scl osed.

The appellant is of the opinion that the apparatus of
t he i mpugned claim1 does not involve an inventive

st ep.

The respondent (patentee) argued that the arrangenent
in the apparatus of Claim1 has been found to be so
effective in reducing el ectromagnetic interference that
no el ectromagnetic screening is required. In addition,
the circuit board acts as a physical barrier to protect
t he conponents of the conditioning circuit.

According to the respondent, the appellant's assertion
that the invention is nerely the selection of one of
only two possible alternatives is based on hindsight.
He is of the opinion that even if the probl em of

el ectromagnetic interference is recogni zed, the person
skilled in the art still has any nunber of alternatives
for positioning the circuit provided that the circuit

el enents are suitably screened. Even if he decided to
have the potentioneter and the circuit close together,
this could be done by having the circuit on a separate

board above or to one side of the potentioneter.

Wth regard to the state of the art described in the

0182.D
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granted patent (colum 2, lines 15 to 33) the
respondent argued that it mght be an internal state of
the art. Furthernore, since no prior art docunent in
this respect is cited, it is not sure if these

descri bed systens were available to the public before
the priority date of the inpugned patent.

The respondent is of the opinion that the subject-
matter of claiml is patentable.

V. Request s

The appel | ant (opponent) requested that the decision
under appeal be set aside and the patent be revoked.

The respondent (patentee) requested that the decision
under appeal be set aside and that the patent be
mai nt ai ned on the basis of the newclaim1 filed during
the oral proceedings before the board.

Reasons for the Decision

1. The appeal is adm ssible.

2. Amendments

In the anended version of claim1 the feature "for
nmounting directly on a vehicle pedal” is added after
the term"A signal generating apparatus (10)" in line 1
of the granted claim1, and the feature "through the
circuit board" is added to the granted claim1l after

0182.D Y
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the term"electrically connected" (page 12, |line 15;
pat ent specification colum 7, |ine 37).

The first feature is disclosed in the originally filed
claim4 (granted claim5) and in the paragraph bridging
originally filed pages 3 and 4 (colum 2, lines 40 to
46 of the granted patent). The second feature is

di sclosed on originally filed page 7, second paragraph
(colum 4, lines 37 to 43 of the granted patent) in
conjunction with Figures 2 and 3.

The amended claim1l is restricted with regard to the
granted claim1l by the additional features. In
particul ar the second feature excludes that the
connecting wres (68) would go around the board

circuit.

The description is adapted to the anended claim 1.

These anendnents do not contravene Article 123 EPC
Novelty

None of the cited prior art docunents discloses a
signal generating apparatus with all the features of
claim1l. The subject-matter of claiml therefore is new
in the neaning of Article 54 EPC. Novelty was not

di sputed by the appellant.

Closest prior art

The appel | ant regards docunent Dl as representing the

cl osest prior art.

0182.D Y
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Since it is neither proven by the appellant, nor
accepted by the respondent, that the systens descri bed
in colum 2, lines 15 to 33 were available to the
public before the relevant priority date, they cannot
be considered as state of the art according to

Article 54(2) EPC. The reasoning of the appellant based
on this alleged prior art cannot therefore be foll owed
by the board.

Problem and solution

Pr obl em

The problemunderlying the invention is to provide a
conpact apparatus which is able to be nounted on a
vehi cl e pedal and which prevents inaccuracies in the
engi ne control signal by electromagnetic interference
on the anal ogue signal of the potentioneter and by
degradation of the wring harness.

Sol uti on:

By positioning the conditioning circuit on the second
side of the circuit board and by electrically
connecting the conditioning circuit with the
potentionmeter stationary portion through the circuit
board, a conpact construction is achieved and a
sinplified pedal nounting is possible. |Inaccuracies

i nduced by el ectromagnetic interference are mnim sed

and a possible wiring harness degradation is avoided.

Inventive step

0182.D
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Docunment D1 di scl oses a signal generating apparatus for
nmounting in a pedal housing of a sew ng machi ne, notor
tools and other small appliances (see page 1, first
sentence of second paragraph and page 2, lines 5 and 6)
and for delivering a signal responsive to the position
of a novabl e nechani cal nenber (foot pedal 10, helical
menber 62). The apparatus conprising a circuit board
(24) having first and second sides; a potentioneter
(40) having a novable wi per (rotary elenment 42) and a
stationary portion (44), the novable w per (42) being
in novabl e contact with the stationary portion (44),

t he novabl e wi per (42) and the stationary portion (44)
bei ng positioned on the circuit board's first side and
t he novabl e wi per (42) being connected to and novabl e
with the novabl e nechani cal nenber (10, 62); and a
conditioning circuit (control circuit 25) being al so
positioned on the circuit board' s first side,

el ectrically connected to the potentioneter stationary
portion (44) and arranged to deliver the signal
responsive to the position of the novable w per (42) on
the potentioneter stationary portion (44).

The appel | ant nmai ntai ned that the apparatus of docunent
D1 delivers a pul se-w dt h- nodul at ed signal, whereas the
respondent was of the opinion that it only delivers a
current signal to the electro notor, i.e. an anal ogue

si gnal .

The subject-matter of claiml clearly differs fromthe
appar atus of docunent D1 at |east by the foll ow ng

f eat ures:

(a) the signal generating apparatus is suitable for

0182.D Y A
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bei ng nounted directly on a vehicle pedal; and

(b) the conditioning circuit being positioned on the
circuit board's second side, electrically
connected through the circuit board to the
potentioneter stationary portion.

The appellant stated that the apparatus of docunent D1
also is suitable for nounting directly on a vehicle gas
pedal and drew attention to page 7, |ast paragraph of
docunent D1.

Al though in this paragraph it is stated that the
invention is not considered limted to the exanpl es
chosen for purposes of illustration, no hint is given
to nmount the apparatus in a vehicle, let alone directly
on a vehicle pedal. Prima facie, it is clear for a
person skilled in the art that there is a difference
bet ween the environnment where such an apparatus, which
is suitable for small appliances, is used and the harsh
envi ronment where vehicle pedals are used. It mght be
obvious to nodify or inprove the apparatus according to
docunent D1, however the result would remain an
apparatus which is suitable to be used wth foot pedals
for these disclosed small appliances, and it is

doubt ful that such a nodified apparatus woul d be

i medi ately suitable to be used in a pedal for a
vehicle, particularly since there is no hint in
docunent D1 in this respect. The statenent that such an
apparatus is suitable for vehicles, nust therefore be
considered as the result of an ex-post facto anal ysis,
but not as a | ogical devel opnment of the device of

docunment Dl1. Starting fromthis docunent D1, cannot

0182.D Y A
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therefore lead in an obvious way to the clai ned

appar at us.

Furt hernore, docunment D1 discloses a signal generating
apparatus which is mounted not on the novabl e pedal but
on a stationary part in the housing of the pedal. For
nmounting the apparatus directly on the pedal it would
be necessary to nount the light helical elenment on the
stationary part in the housing and the rel atively heavy
circuit board with the potentioneter (40), the contro
circuit (25), and the base plate (26) on the novable
pedal . The skilled person would not take into

consi deration such a conplicated nodification,
particularly since the circuit board nmust be nmounted in
a distance of the novabl e pedal because of the |ength
of the helical elenent. Even an adaptation of the

I ength of the helical nenber to the avail able space in
t he pedal housing would still |ead a considerable
nmounti ng di stance of the circuit board fromthe pedal
because of the necessary novenent of the pedal.

The argunent of the appellant that the apparatus could
be mounted on the pivot part (12) of the pedal is not
convi ncing since the space in this regionis too smal

for this apparatus.

The appel lant further argued that it would be only a
sinple choice of two obvious possibilities to position
the potentioneter on the first side of the circuit

board and the conditioning circuit on its second side.

0182.D Y A
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In the apparatus of docunent D1 the conditioning
circuit (control circuit 25) is positioned on the sane
side of the circuit board (24) as is the potentioneter
(40). No hint is given in this docunent D1 of nounting
the conditioning circuit (25) on the other side of the
circuit board.

The appel l ant furthernore maintained that the

el ectrical connector termnals (50) according to
Figure 6 already extend through the circuit board so
that it would be obvious to nmount the conditioning
circuit on the second side of the circuit board.
However, according to the construction of the circuit
board (24) in connection with the base plate (26)

di scl osed in docunent Dl (see Figure 3 and the
positioning of the potentioneter in Figure 4), it would
not be obvious to elimnate the base plate. This base
pl ate (26) however would prevent the skilled person
fromproviding the conditioning circuit on the second
side of the circuit board.

Therefore, even if the apparatus of docunment D1
gener ated pul se-w dt h- nodul ated signals, the skilled
person woul d, on the basis of this docunent D1, not
arrive in an obvious way at the subject-nmatter of

claim1.

The apparatus according to claim1 therefore is
inventive in the neaning of Article 56 EPC with respect
to the sole prior art docunent put forward by the

appel | ant.

Claim1, as well as clains 2 to 8, the adapted

0182.D
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description and the drawi ngs therefore can formthe
basis for the maintenance of the patent as anmended
(Articles 52 and 102(3) EPC).

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the

order to maintain the patent in the follow ng version

Clains: 1 as filed during the oral proceedings on
20 January 1998,
2 to 8 as granted.

Description: Colums 1, 2 as filed during the ora
proceedi ngs on 20 January 1998,
colums 3 and 4 as filed on 24 Cctober
1995,

colums 5, 6 and 7 as granted.

Dr awi ngs: Figures 1 to 5 as granted.

The Regi strar: The Chairman:

0182.D Y
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N. Maslin C. Andries
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