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Summary of Facts and Subm ssi ons

1281.D

The appeal lies fromthe decision of the Opposition
Division to revoke European patent No. 0 325 090, of
whi ch the independent clains 1 and 10 related to the
use of maltitol in chewing guns to inprove stability
and a nethod for making the chewing gum These cl ains
read as foll ows:

Cains 1 and 10 filed on 30 January 1995:

"1l. Use of maltitol in a sugar-less substantially
anhydr ous chewi ng gum conposition in an anount of
from28 to 58% by weight, with respect to the
wei ght of the chew ng gum conposition, to
texturise, sweeten and mmintain said conposition
in a substantially anhydrous form the conposition
further conprising from10 to 75% gum base, by
wei ght of the conposition, wherein the total
anmount of the conposition is not exceeding 100%"

"10. A nethod of texturising, sweetening and
mai ntaining in a substantially anhydrous form a
sugar -l ess and substantially anhydrous chew ng gum
conposition conprising adding maltitol to the
conposition in an anount of from 28 to 58% by
wei ght, with respect to the weight of the chew ng
gum conposi tion, the conposition further
conprising from1l0 to 75% by wei ght of the
conposition, of gum base, wherein the total anount

of the conposition is not exceeding 100% "
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An opposition was filed against the grant of the patent
rai sing objections of |lack of novelty, inventive step
and sufficiency of disclosure under Article 100(a)

and (b), 54, 56 and 83 EPC

In reply the Patentee filed an anended set of clains,
in which the expression "sugar-free" was replaced by
"sugar-less"” to which no objection was raised by the
Opponent under Article 123(2) and (3) EPC

The patent was revoked by the Qpposition Division under
Article 102(1) EPC for lack of inventive step as
required by Articles 52(1) and 56 EPC

Thi s deci sion was reached having regard to the

follow ng citations:

(1) Japanese patent specification 05 32967/74 and its
English transl ation;

(2) New Food Industry, (1982), 24, 11, pp 14-19 and
its French translation: "MALTI TOL EN POUDRE PAR
REDUCTI ON DE MALTOSE"

(3) Shokuhin Kbégy6, (1984), 27, 24, pp 73-80 and its
French transl ation: "CHEW NG GUM SANS SUCRE A BASE
DE MALTI TCOL"

(4) EP- A-0376468:;

(5) Japan Chem cal Wek, 28.03.85 page 3;
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(6) The manufacturing Confectioner 12.83 pages 69-73:
"Lycasin for confections".

The reasons for the decision were that the clains
conplied with Article 83 EPC because the phrase, "to
mai ntai n said conposition in a substantially anhydrous
form' had a broad neani ng which was defined in the
description. It was not said or alleged that the

noi sture content of the chewi ng gumwas controlled by
the presence of maltitol, therefore there was no | ack
of necessary information required to carry out the

i nventi on.

Wth regard to novelty the Opposition Division decided
t hat docunents (1), (4), (5) and (6) did not anticipate
the cl ai ned subject-nmatter because either maltitol was
used for an entirely different purpose or was used in
anounts whi ch were outside the clainmed ranges.

Al t hough docunent (2) disclosed the use of maltitol in
a sugarl ess, anhydrous chewing gumto texturise,
sweeten and keep it in a substantially anhydrous form
there was a need to assune that a syrup of maltitol was
enployed in order to arrive at a figure 58% by wei ght,
and accordingly this value was not considered to be
directly and unanbi guously derivable fromthis

docunent .

It was al so not directly and unanbi guously derivabl e
from docunent (3) which kind of maltitol powder or
syrup had to be used, and the differing syrups and

powders led to various results with regard to the
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content of nmaltitol.

In respect of inventive step docunent (3) was
considered to be the nearest prior art, and the only
difference between it and the patent in suit was that
al though maltitol was enployed for the sanme purpose,
the quantity of it was not the sanme. Fromthe evidence
in docunents (2) and/or (6) relating to conmerci al

mal titol products a skilled person would derive that
guantities close to 58% by weight of maltitol could be
used.

The probl em solved could only lie in the selection and
determ nation of maltitol products for use in the
process of document (3). Such a selection did not

i nvol ve anyt hing other than routine nethods and there
was no evidence in the prior art which would prevent
the skilled person from enploying | ess than 58% by

wei ght of maltitol.

VI . The Appellant filed an appeal, paid the appeal fee and
submtted a statenent of grounds. A procedural
viol ation was all eged and refund of the appeal fee was

request ed.

VII. The Respondent replied to the appeal and in doing so

filed three new docunents:

(7) FR-A-2 499 576

(8 Swiss Food 6, (1984), Nr 11, T Infeld and F Lutz;

1281. D Y A
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(9) EP-A-0 185 595,

A further letter was filed by the Appell ant

on 7 February 1997 whi ch contai ned nore conments on
docunent 3, a request that the late filed

docunents (7), (8) and (9) be not admtted, and a
conpari son of hardness val ues nade between exanple 1 of
the patent in suit and the conposition of table 7 of
docunent 3.

During the oral proceedings held on 11 March 1997 the
Appel lant filed two auxiliary requests the first of

whi ch introduced the feature that the conposition
contains "glycerin in an anmount up to 18% based on the
wei ght of the conposition”, whilst the second auxiliary
request added a further conponent to the gum of the
first auxiliary request by reference to "less than 10%
by wei ght of the conposition of a sugar al cohol
selected fromsorbitol, mannitol and xylitol™"

The Respondent filed further calculations relating to
the chewi ng gum conposition disclosed in table 7 of

docunent (2).

The Appellant's argunents in appeal proceedi ngs may be

summari sed as foll ows.

The prior art docunents did not recogni se a chewi ng gum
conposition which was sugar-|less, contained maltitol in
anmounts of from 28-58% by wei ght of the conposition and
was substantially anhydrous. Because naltitol was a

sugar al cohol which absorbed | ess water than did other
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sugar al cohols the water content of the prepared
chewi ng guns was thereby controlled at a lower limt

t han was conventionally the case and deterioration due
to loss or gain in water content was consequently
l[imted. At page 2, line 42 of the patent it was
indicated that the prior art disclosed the preparation
of anhydrous maltitol crystals and that this was a form
of maltitol to be used as starting material. The
desirable properties of the prepared conpositions were
only obtained if the 3,5%noisture limt was adhered
to.

The gum conpositions of docunents (2) and (3) were nmade
fromsyrup which resulted in conpositions having too
high a water content in conparison with the
conpositions of the patent in suit.

The conparison made in the patent between a sorbitol
contai ni ng gum according to docunent (3) and the

mal titol containing gumof the patent in suit showed in
Figures 3 and 4 that after 5 weeks the water uptake by
t he sorbitol sanple was approximately 10% by wei ght and
that the hardness increased by 80 points over 12 weeks,
whereas the correspondi ng values for the sanple
containing maltitol were 1,16% and 35 points, thus
there was an inprovenent in stability and al so the
desirabl e soft-chew characteristic was |argely

r et ai ned.

As a result of too high an initial water content the
gum conposi tion according to docunent (2) with tine
gave hardness val ues which were nuch too high thus the

soft-chew property was | ost.
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The problem of providing a substantially anhydrous
chewi ng gum having the required texture, sweetness, and
whi ch was maintained in a substantially anhydrous state
was not indicated in any of the prior art docunents and
the solution to this problemin that 28-58% by wei ght
of maltitol and otherw se anhydrous conponents were
used was not obviously derivable fromsaid prior art.
The main reason why the prior art enployed naltitol

rat her than other sweeteners was that this conpound was
| ess cariogenic, there was therefore no teaching that
wat er content played any significant role.

He mai ntained that the independent clains 1 and 10 were
not objectionable under Article 83 EPC because the
description at page 2, line 56 stated that "the
conposition as a whole has no greater than about 3,5%
by wei ght of noisture”, this being the case at the tinme
of preparation of the chew ng gum

The Respondent objected that the letter filed
on 7 February 1997 was too late and did not allow tine

for an adequate reply to be nade.

The description in the patent did not anywhere teach
that nmaltitol powder was used, there was only reference
to maltitol and this did not exclude syrup containing
it, as had already been disclosed in docunents (2)

and (3).

The Respondent was of the view that the Qpposition

Di vision drew the wong conclusion fromthe exanples in
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concluding that the noisture pickup was | ess for the
products of the patent in suit, whereas the patent
stated that the water take up was limted in which case
no or practically no pickup took place.

A reading of the exanples in the opposed patent showed
t hat the experinental conditions under which the tests
were conducted were not realistic as they corresponded
to "Monsoon" tenperatures and humdity levels. This in
t he Respondent's view neant that the prepared chew ng
guns woul d contain nore than 3,5% by wei ght of water

According to the Qpposition Division docunent (3)
represented the closest prior art and the formof the
i ndependent clains did not exclude the use of syrups,
which resulted in the crystallisation out of maltitol
fromthe chew ng gum whi ch consequently had a hard
rather than a soft chew characteristic.

In view of an anended set of cal cul ati ons concerning
the constituents of the chewi ng gum di sclosed in
docunent (2) the Respondent was of the opinion that
this docunent represented the nearest prior art, this
bei ng based on val ues of 56, 84% and 59, 6% naltitol

and 3, 75% water by weight. The m nor differences which
exi sted between the percentages of maltitol and water
used in the prior art conpositions vis-a-vis those of
t he opposed patent were not indicative of any

significant characteristic.

The use of limted amounts of glycerine and of sugar

al cohol s according to auxiliary requests 1 and 2
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respectively, did not involve any inventive nerit as
such ingredients were well known in the prior art,

gl ycerine as a softener and sugar al cohols as
sweeteners. It was in any case intended to use

predom nately maltitol as sweetener and therefore only
m nor proportions of the specified sugar al cohols could
be enpl oyed.

It was possible for the skilled man to arrive at the
conpositions of the patent by applying routine
experinmentation techniques to the disclosures of
docunents (2) and (3).

The Respondent did not raise any formal objection to

the filing of the auxiliary requests.

The Appel |l ant requested that the decision under appeal
be set aside and that the patent be maintained as main
request as granted or on the basis of the set of clains
headed 1. Auxiliary Request or 2. Auxiliary Request
respectively submtted during oral proceedings

on 11 March 1997, and al so requested rei nbursenent of

t he appeal fee.

The Respondent requested that the appeal be di sm ssed.

Reasons for the Decision

1

1281.D

Admissibility of citations filed during the appeal
proceedings (Article 114(2) EPC)
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Because docunents (7), (8) and (9) did not provide any
nore rel evant facts or evidence than were already
avai l able to the Board these docunments were not

admtted into the procedure.

Admissibility of the auxiliary requests 1 and 2 fTiled
during the oral proceedings (Article 123(2) and (3)
EPC)

The anmended i ndependent clains 1 and 9 of the first
auxiliary request constitute a conmbination firstly of
t he subject-matter of clainms 1 and 8 and secondly of
claims 10 and 18 as granted. Their subject-matter
nei t her extends beyond the originally filed disclosure
(Article 123(2) EPC) nor is the scope of protection of
these clains broader than that of the granted cl ai ns
(Article 123(3) EPC). They are therefore adm ssible.

The anended i ndependent clains 1 and 8 of the second
auxi liary request constitute conbinations of the
features of firstly clainms 1, 2 and 8, and secondly of
clains 10, 12 and 18 as granted. The reasons for the
adm ssibility of the first auxiliary request equally

apply here.

Sufficiency of disclosure (Article 83 EPC)

The phrase "substantially anhydrous" is not

obj ectionable in the circunstances of the present case
because the water content of the chewi ng gum at the
time of preparation is dependent upon the maltitol

content which nay be up to 58% by wei ght. Since
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according to the known prior art (see docunment (2),
page 9, line 2) maltitol may contain up to 6% by wei ght
of water, ie 58 x 0,06 = 3,48% by wei ght for the whole
conposition it was therefore reproducibly disclosed how
much water was present and this was in keeping with the
"about 3,5% stated in the description.

Novelty (Article 54 EPC)

The Respondent did not maintain any objection to
novelty during the oral proceedings and in its
consideration of the cited prior art the Board noted no
di scl osure which anticipated all the features of any
one of the independent clains contained in the main and

auxiliary requests.

Inventive step (Article 56 EPC)

The cl osest prior art

In general ternms concerning the use of maltitol in
meki ng substantially anhydrous sugar-|ess chew ng guns,
docunents (2) and (3) are equivalent in their

di scl osure. The Board agrees with the corrected

cal cul ations, inaccurate cal cul ati ons having previously
been submtted, nmade in respect of the exanple by the
Respondent and filed during the oral proceedings. The
details of the exanple were such that when top and
bott om val ues of ranges for maltitol content in the
"Mal ti-poudre” and "Malti-towa" syrup were enpl oyed,
(see table 2 on page 29 of docunent (2)), then val ues
of 59, 6% and 56, 84% by wei ght of maltitol resulted.
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A ycerine was present as 4,0% by wei ght. Docunent (2)
t hus provides a specific exanple which is nore
pertinent in terns of the maltitol and glycerine
contents than the general disclosure of document (3).

The di scl osure of docunent (2) at page 17 paragraph 2
descri bes the use of "Malti-poudre” in various food
products one of which is a sugar-less chew ng gum
referred to on page 19, paragraph 1 and exenplified in
the followng table 7. This exanple contains water-free
i ngredients save for the Malti-towa syrup which

provi des 3,75% water in the conposition.

| nsof ar as the term "substantially anhydrous" was
clainmed to be a new concept for chew ng guns by the
Appel l ant the Board is not of that opinion because
within the prior art, eg docunent (1) exanples 3 and 2
relate to chewi ng guns having 0, 6% and 4, 0% by wei ght
of water respectively, also the exanple of docunent (2)
referred to above contains 3, 75% by wei ght of water and
therefore this termdoes not represent in the problem

to be solved any previously unknown feature.

Thus in the Board's opinion docunent (2) constitutes

the nearest prior art.

The technical problem

In the light of docunent (2) the problemto be sol ved
is to provide a substantially anhydrous chew ng gum
which is texturised and sweetened and nmaintained in

anhydrous form by use of the maltitol and gum base
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i ngredi ents.

The solution to the problem

The solution to the problemlies in the use of maltitol
and gum base in the percentages of 28-58% and 10-75%
respectively by wei ght based on the conposition and
subject to a total of 100% as stated in the independent
use and net hod cl ai ns.

Assessnent of inventive step
Mai n request

By the adm ssion of the Appellant and from both
docunents (2) at page 9, line 2 and (3) at page 9,
paragraph 2, it is well known that the absorption of
nmoi sture by maltitol is limted to 6,0% by wei ght, and
this is less than is normal |y absorbed by
conventional ly used sugar al cohols, eg sorbitol, see
docunent (2) at foot of page 8. Accordingly the content
of water in the chewing gumat the tinme of preparation
is regul ated by the proportion of maltitol, ie 28-58%
by wei ght and by any water introduced by ot her
ingredients. As indicated above it is known fromthe
prior art that the top limt of maltitol enployed does,
assum ng that all other conventional ingredients do not
contain water, result inalimt of 3,48%

i e about 3,5% by weight of water in the chew ng gum
and therefore this feature is obvious fromthe prior
art having regard to the figures cal culated by the
Respondent in respect of exanple 2 in docunent (2).

This exanple is not an isolated disclosure fromthe
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prior art in terns of nmaltitol content, because
docunent (1) has al so described a range of nmaltitol
content in chew ng gum of 20-60% by wei ght there being
no ot her water containing ingredients present.

The description of the patent in suit at page 2,

lines 8-9 states that there is a known connection

bet ween water-loss or water-gain and the harnfu

effects on the life of the gum ie stability.
Accordingly, the adoption of a water content limt for
chewi ng gum determ ned by the content of a conventi onal
i ngredient which is known to have a certain restricted
wat er carrying capacity, for the purpose of attaining a

known stabilizing effect can be of no inventive nerit.

Further, the conparisons made in the description of the
opposed patent do not decisively support the
Appel l ant's case because according to conparison 1 in
whi ch gl ycerine was present in both conpositions,
figure 1 shows that between week 1 and week 5 the
sanpl e of the invention took up 4, 21% noi sture whil st
that of the sorbitol containing conparison increased
its noisture content by 4,25% Figure 2 showed that
during 12 weeks the hardness values of the chewi ng gum
of the patent in suit rose by 0,52 points whilst that

of the conparison increased by 0,57 points. This

i ndi cates that the replacenent of sorbitol by nmaltitol
had practically no effect on the two characteristics

exam ned.

Conparison 2 in which glycerine was not used at all,

again related to conpositions in which sorbitol was
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replaced by maltitol, there being no other difference
bet ween the sanples to be conpared. The results
pertaining to noisture pickup showed that the sorbitol
sanpl e picked up 9,76% and the maltitol sanple 1,16%
noi sture, and in respect of hardness the increases
were 80,03 and 34,51 points respectively. It would be
expected that an exchange of maltitol for sorbitol in
each case would give rise to simlar practical results.
However in these two conparisons this was not the case
and consi derabl e differences have not been expl ai ned.

In order to distinguish fromthe disclosure of
docunent (3) the Appellant filed with the letter

of 7 February 1997 a conparison between, (a) the first
exanple of the patent in suit containing glycerine and
maltitol, and (b) the first exanple of table 7 of said
citation which contained maltitol in an anmount well
above 58% by wei ght as powder and syrup w t hout any

gl ycerine. The Board cannot accept this conparison
because in respect of document (3) an inappropriate
conparison of maltitol in the absence of glycerine has
been made with a conbination of maltitol plus

gl ycerine. Having regard to docunent (2) again the
conparison is not acceptabl e because the nearest
disclosure in this citation contains glycerine which is
not present in the conpari son nmade. These conpari sons
cannot therefore serve to convince the Board of an

ef fect which supports inventive step.

For the above reasons the subject-matter of the
i ndependent use and nethod clains of the main request

does not involve an inventive step, and the request
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must be refused.

First auxiliary request

The Board does not agree with the Appellant that
claims 1 and 9 of the first auxiliary request which

i nclude the added feature that glycerine is present in
an amount up to 18% by wei ght of the conposition is
inventive, because the specific exanple of the nearest
prior art docunent (2) enploys 4,0% by wei ght of that
i ngredi ent. The Appellant has not given any reasoned
argunent why the use of this known softening conponent
may be considered to be inventive. Inventive step
cannot thus be acknow edged for these clains 1 and 9,
and the first auxiliary request nust be refused.

Second auxiliary request

Clainms 1 and 8 of the second auxiliary request in
addition to the glycerine of clains 1 and 9 of the
first auxiliary request necessitates the presence of

| ess than 10, 0% by wei ght of sugar al cohol selected
fromsorbitol, mannitol and xylitol. Al of these
conponents are acknow edged at page 4, lines 8-9 of the
patent as bei ng conventional ingredients of sugar-I|ess
chewi ng guns and no evidence in support of any
inventive nerit resultant upon their conbination with

t he known gum bases, maltitol and gl yceri ne has been
provided. It is these sugar alcohols which the maltitol
is intended to replace in order to reduce water content
in the prepared chewi ng gum and no argunents have been

brought which indicated any specific advantage |i nked
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with the less than 10% by weight limt. This request
therefore al so contai ns i ndependent clains the

subj ect-matter of which is not inventive, and so this
request too nust be refused.

5.5 The refusal of the main request and first and second
auxiliary requests for the above reasons |eads to the
appeal having to be di sm ssed.

6. Reimbursement of the appeal fee (Rule 67 EPC)

In the subm ssions to the appeal the Appell ant
requested a refund of the appeal fee consequent upon a
procedural violation allegedly perpetrated by the
OQpposition Division. According to Rule 67 EPC a refund
may only be ordered in the event that the Board of
Appeal deens an appeal to be allowable. This is not the

case. Thus the request for reinbursenent is refused.

1281. D Y A
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Or der

For these reasons it is decided that:

1. The appeal is dism ssed.
2. The request for reinbursement of the appeal fee is
refused.

The Regi strar: The Chai r wonman:

A. Townend U. Ki nkel dey

1281.D



