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Summary of Facts and Subm ssi ons

0633.d

The appel | ant (opponent) | odged an appeal against the
deci sion of the opposition division rejecting the
opposi tion agai nst the patent No. 0 410 273.

Opposition was filed against the patent as a whole and
based on Article 100(a) EPC (lack of inventive step).

The opposition division held that the grounds for
opposition nentioned in Article 100(a) EPC did not
prejudi ce the maintenance of the patent unanended,
having regard to the foll ow ng docunents

El: DE-C-1 136 452 and

E2: DE-C-1 197 591.

Caim1l according to the patent in suit reads as
fol |l ows:

"1l. A vessel having a first chanber (1) open to
at nospheric pressure for receiving liquid netal
and a second chanber (2) fromwhich the netal is
di spensed interconnected via an apertured wall
with the first chanber, the second chanber (2)
bei ng seal ed and coupled to neans (4-7) for
reduci ng the pressure therein to sub-atnospheric
whereby to create a higher level of netal in said
second (2) than said first (1) chanber."”
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During the appeal proceedings the appellant invoked the

further prior art docunents

E3: EP-A-0 334 802, which docunent represents a state
of the art in the sense of Article 54(3) EPC, and

E4: JP- A-58-34051.

In particular the appellant contended that the subject-
matter of claiml1l of the patent in suit was not novel
over the subject-matter disclosed in ES.

I n a comuni cation, annexed to the summons for oral
proceedi ngs, the Board infornmed the parties that,
according to the decisions G 1/95 and G 7/95 the late
i nvoked ground "l ack of novelty" could not be

i ntroduced into the proceedings.

Furthernore, the Board notified that it considered the
|ate-filed docunent E4 not to be relevant, and that
therefore, it intended to disregard E4 under

Article 114(2) EPC

Wth its letter of 16 Novenber 1998 the respondent
notified that it did not agree with the introduction
into the appeal proceedings of the late invoked ground
"l ack of novelty" and that he requested that the |ate

filed docunent E4 be disregarded.

Wth its letter of 2 Decenber 1998 the respondent
informed the Board that it would not attend the oral
proceedi ngs schedul ed for 16 Decenber 1998.
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proceedi ngs before the Board of Appeal took place

on 16 Decenber 1998.

(i)

(i)

The appellant withdrew the | ate invoked ground of
l ack of novelty.
The appel l ant argued essentially as foll ows:

The late filed docunment E4 should be introduced
into the proceedings, since this docunent was
nore rel evant than the previous cited

docunents E1 and E2.

The subject-matter of claim1 of the patent in
suit did not involve an inventive step having

regard to the teachings of docunents E1 and E2.

E2 disclosed a casting systemconprising a first
chanber opened to atnospheric pressure for
receiving liquid nmetal and a second chanber from
whi ch the netal was di spensed and whi ch was

i nterconnected to the first chanber, wherein the
second chanber was seal ed and coupl ed to neans
for reducing the pressure therein to sub-

at nospheric whereby to create a higher |evel of

metal in said second than said first chanber

It was an obvious alternative option for the
person skilled in the art to use such a pressure
reduci ng neans instead of a pressure increasing
means in a systemaccording to E1 having the
first and second chanbers si de-by-side and

i nterconnected via an apertured wall.
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(iii1) The appellant requested that the decision under
appeal be set aside and the patent be revoked.

The respondent argued essentially as foll ows:

The teaching of E1 was entirely contrary to the
invention clainmed in the patent in suit. An inportant
objective of the invention of the patent in suit was to
reduce the velocity of liquid netal |eaving the second
chanber by creating a sub-atnospheric pressure within

t hi s chanber and above the surface of the liquid netal
present in this chanber. Contrariwise, in El1 the
velocity of liquid netal |eaving the casting chanber
was controlled by creating a super-atnospheric pressure
above the surface of the liquid netal wthin the
casting vessel. The apparatus of E1l could not operate
to effect a reduction in liquid netal velocity since
the pressure of the gas applied to the liquid netal
surface was super-atnospheric. For a given head of
liquid netal, E1 nerely enabled the velocity of the
l[iquid netal to be increased. It would not be obvious
to a person skilled in the art fromthe nere readi ng of
El that | ow velocity, turbulence free flow of liquid
metal could be achieved by adopting a sub-atnospheric

systeminstead of the super-atnospheric system of E1

E2 was even |less relevant than E1. A person skilled in
the art would not conclude fromthe disclosure of E2
that effective control of the casting speed of liquid
metal could be achieved by nodifying the apparatus
disclosed in EL1 to incorporate a vacuum system as
taught by E2. E2 contained no inplicit or explicit

di scl osure of the patentee's recognition that the

0633. D
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presence of sub-atnospheric pressure above the surface
of the liquid nmetal present in the second chanber
enables the velocity of netal |eaving this chanber to
be effectively controlled. In E2 the pressure was
raised to force liquid nmetal through the discharge

pi pe.

In both E1 and E2 the level of the liquid netal in the
di scharge chanber was intended to be and was greater
than that in the chanber that feeds the discharge
chanber. This was clearly contrary to the invention as
clainmed in the patent in suit.

The respondent requested that the appeal be dism ssed.

Reasons for the Decision

1. Late invoked document E4

There is no indication in the drawi ngs (Figures 1 and
2) or in the English abstract of E4 that the vacuum
punp, which appears to be used to evacuate the casting
vessel before it is filled with liquid netal, is able
to produce during the casting operation such a high
vacuum as to create a higher level of netal in the
casting vessel than in the first liquid nmetal receiving
chanber .

Therefore, the Board considers the |ate invoked
docunent E4 not to be nore relevant than docunents E1
or E2, and consequently, disregards docunent E4 with
respect to Article 114(2) EPC

0633. D Y A
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Novelty

The Board concurs with the finding of the opposition
division that the subject-matter of claim1l of the
patent in suit is novel having regard to the disclosure
of documents E1 and E2 (see decision of the opposition
di vision, Chapter 1 on pages 3 and 4).

Inventive step

The Board al so concurs with the finding of the

opposi tion division and the subm ssion of the
respondent that neither E1 nor E2 suggests to provide
in a systemaccording to E1 a pressure reduci ng neans
coupled to the second seal ed casting chanber which is
capabl e of reducing the pressure therein to sub-

at nospheric, whereby to create a higher |evel of netal
in the second than in the first chanber during the

casting process.

The Board fully supports the reasoning in the decision
of the opposition division in Chapter 3 on pages 4 to 6
and the conclusion that the person skilled in the art,
starting fromthe prior art according to E1 and bei ng
confronted with the problem of preventing the flow of
non-nmetallic contam nants into the nmoul d, was not

gui ded by the teachings of El or E2 to the subject-

matter of claiml of the patent in suit.
The Board cannot agree with the view of the appellant

t hat changi ng the pressure within the second chanber of

the system according to E1 from super-atnospheric to

0633. D Y A
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sub- at nospheri c pressure was an obvious alternative

option for the person skilled in the art.

It is true that according to E2 sub-atnospheric
pressure is used to fill the dosage chanber, however
there is no indication at all in E2 to maintain such a
| ow pressure in the dosage chanber during di spensing of
the metal or to reduce the velocity of the out-flow ng
metal. On the contrary, in order to start the

di spensi ng and casting process, the pressure is raised
wi thin the dosage chanber in order to press the netal

t hrough the discharge pipe in the direction of the
nmoul d (see colum 3, lines 30 to 46 of E2).

Therefore, both E1 and E2 teach that during the casting
operation a super-atnospheric pressure should be
exerted on the liquid netal in the second casting
chanber, and that neither E1 nor E2 gives any hint that
the problem of preventing flow of non-netallic

contam nants into the nould could be solved by the
provi sion of pressure reduci ng neans whi ch creates a
sub- at nospheric pressure within the second casting
chanber during the casting operation. The teachings of
El and E2 are silent about the option "sub-atnospheric
pressure” and clearly guide the person skilled in the

art to the sole option "super-atnospheric pressure”.

Wth respect to this teaching and gui dance of

docunents E1 and E2, the person skilled in the art does
not recogni se the use of sub-atnospheric pressure as an
"alternative" - let alone as an "obvious alternative"

to the use of super-atnospheric pressure.
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4. Therefore, the subject-matter of claim1l of the patent
in suit constitutes a patentable invention in the sense
of Article 52(1) EPC

The sane applies to the subject-matter of the dependent
claims 2 to 6 concerning special enbodinments of the

subject-matter of claim1.

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

A. Townend A. Burkhart
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