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Summary of Facts and Subm ssi ons
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The appel | ant (opponent) | odged an appeal received on
1 Decenber 1995 agai nst the decision of the Qpposition
Di vision of 4 Cctober 1995 on the mmintenance of the
patent No. 472 633 in anended formand paid the fee for
appeal on the sane day. The statenent setting out the
grounds of appeal was received on 14 February 1996.

The Qpposition Division held that the grounds for
opposition raised by the opponent, nanely | ack of
novel ty and of inventive step and insufficient

di scl osure, did not prejudice the maintenance of the
patent in anmended form

In its grounds of appeal, the appellant maintained its
obj ections of |ack of novelty and inventive step and
relied in this respect on

(D2) US-A-4 795 453

al ready cited during the opposition proceedings.
Moreover, it objected that claim1l as anended did not
neet the requirnents of Article 123(2) EPC

Together with the summons for oral proceedings to be
hel d on 25 February 1999, the Board issued a

comruni cati on expressi ng doubts whether claim1l net the
requi renents of Article 123(2) EPC because claim1l did
not contain the feature that the hose-like body had a
concave |l ower part as required by the enbodi nents of
Figures 2 and 3 fromwhich the new features of the

cl ai m had been taken.
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By letter of 4 Novenber 1998, the appell ant
communi cated that it would not attend the ora
proceedi ngs on 25 February 1999.

Inits witten subm ssions, the appellant requested
that the decision under appeal be set aside and the
patent be revoked in its entirety.

At the end of the oral proceedings, the respondent
requested that the decision under appeal be set aside
and that the patent be maintained in anended form on
the basis of the foll ow ng docunents:

- claim1l as specified in the decision under appeal

- clains 2 to 8 according to the patent as granted,

- description and figures as specified in the
deci son under appeal.

The i ndependent claim1l as specified in the decision
under appeal reads as foll ows:

"A di sposabl e absorbent article, such as a diaper or an
i nconti nence guard, which conprises an inner |iquid-
per neabl e casing sheet (1), which is intended to lie
nearest the body of the wearer when the article is
worn, an outer |iquid-inperneable casing sheet (2), and
an absorbent pad (3) encl osed between said two casing
sheets, the absorbent pad, at least within the region

t hereof which forns the crotch part when the article is
worn, includes a body (5) of a hose-like form
conprising a shape-stable material of very high Iiquid-
perneability, the body being centrally positioned and
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extending in the longitudinal direction of the article
bordering on the inner casing sheet (1) and being
surrounded by absorbent material (4) on at |east the
side thereof renote fromthe inner casing sheet,
characterized in that the part of the hose-like body
(5) intended to face the wearer during use of the
article has an outwardly convex shape intended to abut
the body of the wearer in the region of the wetting

| ocation, when the article is worn."

The appel | ant argued as foll ows.

Regarding Article 123 EPC

The feature "the part of the hose-like body intended to
face the wearer during use of the article has an
outwardly convex shape" was only disclosed in colum 4,
line 7, where it was referred to the diaper when worn,
as shown in Figure 3, whereby in the claimwas referred
to the diaper before being worn. However, the extrenely
flat curvature shown in Figure 2 could not be taken as
a basis for the feature that the hose-li ke body had an
outwardly convex shape before bei ng worn.

Regardi ng the novelty and the inventive step:

A hose-1i ke body was al ways tubul ar and outwardly
convex, therefore, since "hose-like" was a feature of
the preanble, the first feature of the characterizing
part did not add anything to the claim Furthernore
such feature was obvious in view of docunment (D2). The
further feature of the characterizing part, that the
part of hose-like body intended to face the wearer
during use of the article was intended to abut the body
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of the wearer in the region of the wetting |ocation,
when the article was worn, was neither a technical nor
a functional feature and it did not add anything to the
claim The way of form ng the tubul ar nenber of

Figures 7, 11 and 12 of docunent (D2) was the sane as
that of Figure 2 of the patent in suit, see colum 5,
last Iine, to colum 6, line 6. Also the pad according
to docunent (D2) was intended to abut the body of the
wearer when the article was worn, see colum 5,

lines 24 to 31.

The respondent argued as foll ows.

Regarding Article 123(2) EPC

The hose-1i ke body had a convex shape before and during
the article being worn, see columm 3, last 2 lines
(...will remain tubular).

It was not essential that the | owest part of the hose-
i ke body was concave. The features of the new claim
concerning the formof the hose-like body had been
taken fromcolum 4, lines 6 to 13; colum 5, lines 41
to 45 and 52 to 57, and fromcolum 6, lines 16 to 20
and not directly fromthe Figures 2 and 3. Fromthe
cited passages it becane clear that the convex shape of
the upper part was disclosed as a feature independent
fromthe formof the |ower part, having the direct
effect of pressing the fenale genitals when the article
was worn and therefore facilitating the absorption of

t he body fl uids.

Regardi ng the novelty and the inventive step:
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Not all the hose-like articles nust have an outwardly
convex shape. For exanple the tubul ar hose-like nenber
of Figures 7, 11 and 12 of (D2) did not have an
outwardly convex shape facing the wearer during use.

The hose-1i ke body of docunent (D2) disclosed a flat
concave upper surface (42) and concave walls (38),
(40), see Figure 6, and not an outwardly convex shape.
See colum 3, lines 37 to 41; colum 5, line 49 and
Figure 12. The very thin upper projection 128 was
furthernore tightly held between the absorbent nenbers
130 and 132. The fluid transfer in the article of
docunent (D2) was |ateral and |ongitudinal (colum 2,
lines 36 to 42), whereas the invention provided a

| ongi tudinal flow (colum 5, lines 18 to 23). A
sideward pressure to the article of the prior art
caused the central part to | ower and possibly also to
coll apse, rather than to raise, whereas the invention
achi eved by the sane conditions a raising of the
central part.

The characterizing clause of claiml - in contrast to
docunment (D2) - had the effect that the hose-like body
woul d expand froma relatively flat formto a raised
condition when it was worn, which would inprove the
contact of the hose-like body wwth the fermale genitals
ensuring the excreted liquid to be deposited

i mredi ately into the hose-Ilike body.

Reasons for the Deci sion

1. The appeal is adm ssible

1206. D Y A
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Anmendnent s

The feature that "the part of the hose-like body (5)
intended to face the wearer during use of the article
has an outwardly convex shape"” is disclosed at

colum 4, lines 6 to 13 and colum 5, lines 41 to 45.

Departing fromits prelimnary opinion expressed in the
comuni cati on acconpanyi ng the summons, the Board
agrees with the argunent of the respondent that the
feature regardi ng the upper part of the hose-like body
is not only disclosed in conbination with the form of
the |l ower part, but also independently disclosed. In
fact the above cited passages of the description

di scl ose an enbodi nent which is different fromthat

di sclosed in Figures 2 and 3 and which does not require
a concave | ower part.

The argunent of the appellant that the extrenely fl at
curvature of Figure 2 cannot be taken as a basis for
the amendnent is not acceptable. The degree of
curvature is not an issue here.

Novel ty

Docunent (D2) discloses a disposable absorbent article
whi ch conprises an inner |iquid-perneable casing sheet
(92), which is intended to |lie nearest the body of the
wearer when the article is worn, an outer |iquid-

I nper neabl e casi ng sheet (96), and an absorbent pad
(98, 100) encl osed between said two casing sheets, the
absorbent pad, at least wthin the region thereof which
forms the crotch part when the article is worn,

i ncludes a body of a hose-like formconprising a shape-
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stable material of very high liquid-perneability, the
body being centrally positioned and extending in the

| ongi tudi nal direction of the article bordering on the
I nner casing sheet and being surrounded by absorbent
material on at |east the side thereof renote fromthe

I nner casing sheet, see in particular Figures 7, 11 and
12. Document (D2), therefore, discloses all the
features in the preanble of claiml.

Beyond that, this docunent discloses the feature that
the part (102) of the hose-like body intended to face
the wearer during use is intended to abut (i.e. touch
with a projecting part) the body of the wearer in the
region of the wetting |location, when the article is
worn. In this respect reference is nade to colum 5,
lines 24 to 31 where is disclosed that the pad tends to
flex in the mddle with the mddle portion [ifting
upward for better contact with the labia, the fluid
transfer nenber being then better exposed to initia
contact with the fluid as it | eaves the body of the
wear er .

Consequently, the subject-matter of claiml
di stingui shes therefromin that the cited part of the
hose-1i ke body has an outwardly convex shape.

Therefore, the subject-matter of claim1l is novel.

The argunent of the appellant that every hose-like body
I's tubular and outwardly convex cannot be foll owed.

A hose is, in fact, a flexible pipe whereas a tube is a
| ong, hollow and typically cylindrical object.
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I nventive step

The di stinguishing feature that the part of the hose-
i ke body (5) intended to face the wearer during use of
the article has an outwardly convex shape has the
effect that - when the diaper is worn and the side
parts of the crotch section press the central part -
the convex upper part of the body (5) increases its
curvature by bending and in that manner increases its
contact with the wetting parts of the wearer and
thereby facilitates storing of the body liquids. This
ef fect exclusively depends on the side pressure exerted
on the hose-like body during wearing.

In contrast thereto the outwardly concave shape of the
flaps (106 and 108) of the fluid transfer nenber (72)

di sclosed in Figures 11 and 12 of docunent D2 has the
effect that the upper part of the nenber is pressed
downwardly under the action of the |ateral absorbent
menbers (130, 132) and thus noves away fromthe source
of the body liquids. Therefore, the part of the body
facing the wearer does not have an active function in
facilitating absorption. Moreover, the storing capacity
for the body liquids is decreased because the free
space in the transfer nmenber is reduced. The function
of the known transfer nenber is mainly to direct the
fluid to the bul k absorbent (130, 132) at the sides of
the pad rather than to direct the flow |l ongitudinally
whi ch, according to the problemon which the patent in
suit is based, enables a quick and efficient absorption
of large quantities of excreted fluid.

Consequent |y, docunent (D2) does not challenge the fact
that the subject-matter of claim11 involves an
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i nventive step

O der

For these reasons it is decided that:

1. The deci si on under appeal is set aside.

2. The case is remtted to the first instance with the
order to maintain the patent in anmended formon the
basis of the follow ng docunents:

- claim1l as specified in the decision under appeal,
- claim2 to 8 according to the patent as granted,
- description and figures as specified in the

deci si on under appeal .

The Regi strar: The Chai r man:

S. Fabi ani W D. Wi}
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