BESCHWERDEKAMVERN
DES EUROPAI SCHEN
PATENTAMIS OFFI CE
I nternal distribution code:

(A) [ ] Publication in Q
(B) [ ] To Chairmen and Menbers
(© [X] To Chairnen

DECI S|
of 25 Novenber

Case Nunber:
Appl i cation Number:
Publ i cati on Nunber :

| PC:

Language of the proceedi ngs:

Title of invention:
Det er gent conposition
Appl i cant:

Uni l ever PLC, et al
Opponent :

Headwor d:

BOARDS OF APPEAL OF
THE EUROPEAN PATENT

CHAMBRES DE RECOURS
DE L' OFFI CE EUROPEEN

DES BREVETS
ON
1998
T 0962/95 - 3.3.1
89304919. 7
0342917
C11D 1/ 02

EN

Det ergent conposition/ UNI LEVER

Rel evant | egal provisions:
EPC Art. 56
Keywor d:

"I nventive step (yes) -

Deci sions cited:

Cat chword

EPA Form 3030 10.93

unexpected effect”



9

Case Nunmber: T 0962/95 - 3

Europaisches European Office européen
Patentamt Patent Office des brevets

Beschwerdekammern Boards of Appeal Chambres de recours

.3.1

DECI SI ON

of the Technical Board of Appeal 3.3.1

Appel | ant s:

Represent ati ve:

Deci si on under appeal

Conposition of the Board:

Chai r man: P. Krasa
Menbers: J. M Jonk
S. C Perryman

of 25 Novenber 1998

Uni l ever Plc
Uni | ever House
Bl ackfriars
London EC4P 4BQ (GB)

Uni | ever NV
Weena 455
NL- 3013 AL Rotterdam  (NL)

Ford, M chael Frederick
Mewburn Ellis

Yor k House

23 Ki ngsway

London WC2B 6HP  (GB)

Deci sion of the Exami ning Division of the

Eur opean Patent O fice posted 21 July 1995
refusi ng European patent application

No. 89 304 919.7 pursuant to Article 97(1) EPC.



-1 - T 0962/ 95

Summary of Facts and Subm ssi ons

3168. D

This appeal lies fromthe Exam ning D vision's decision
refusing the European patent application

No. 89 304 919.7 (publication nunber 342 917), which
related to a detergent conposition, on the ground that
t he subject-matter of the main request and the
auxiliary requests 1 to 3 then on file |acked inventive

step in view of:

(1) GB-A-1 399 966, and

(2) Data sheet "Elfan KT 550" by AKZO Chem e, dated
July 1983.

The decision of the Exam ning D vision also indicated
that the clainms of the fourth auxiliary request then on
file would be all owabl e.

In reply to witten subm ssions by the Appellants, the
Board drew the Appellants' attention to docunent

(3) Kirk-Ohnmer, Encyclopedia of Chem cal Technol ogy,
Vol . 22 (1983), page 355.

Oral proceedings before the Board were held on
25 Novenber 1998.

During these oral proceedings, the Appellants submtted
new Clains 1 to 5 as nmain request in order to neet the
Board's objection that the conposition as clained

according to the main claimthen on file did not appear
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to provide the alleged effects within its whol e scope.
They also filed four auxiliary requests.

Claim1 of the new main request read as foll ows:

"A detergent conposition for washing fabrics, which
conposition contains

(i) from4%to 30% by wei ght of a surfactant
system conprising an anionic surfactant and also a
noni oni ¢ surfactant where the weight ratio between the
anioni c surfactant and the nonionic surfactant |ies
bet ween 10:1 and 1:2, and

(i1) detergency buil der
characterised in that the anionic surfactant conprises
at | east 80% by wei ght of al kyl sul phate of m xed al kyl
chain length such that at |east 10% by wei ght of the
al kyl chains present in the al kyl sulphate are C,
chains, at |east 20% by weight of said al kyl chains are
C, chains and the weight ratio of C, alkyl chains to C,
al kyl chains is in the range 9:4 to 1:6."

The Appellants argued that the closest state of the art
was represented by docunent (1) and that in the |ight
of this closest state of the art the technical problem
underlying the present patent application was the

provi sion of a detergent conposition having an inproved
soil renmoving performance at | ow washi ng tenperatures,
while mnimsing the reduction of the soil renoving
efficiency at higher tenperatures. Concerning the

i nproved soil renoving performance they relied on the
exanpl es of the present patent application. Moreover,
they argued that the solution of this technical problem
was not obvious in the light of the cited prior art.
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VI . The Appel |l ants requested that the decision under appeal
be set aside and that a patent be granted on the basis
of the main request or of one of the first, second or
third auxiliary requests, all submtted on 25 Novenber
1998, or the fourth auxiliary request as submtted at
the oral proceedings on 8 February 1995 confirned in
witing with letter of 24 April 1995.

VII. At the conclusion of the oral proceedings the Board's

deci si on was pronounced.

Reasons for the decision

1. The appeal is adm ssible.

Main request

2. Present Claim1 is supported by Claim1l; page 5, second
par agr aph (amount of surfactant systenm); Caim7 and
page 5, third paragraph (nonionic surfactant); Caim?9
and page 5, |ast paragraph (ratio anionic to nonionic
surfactants); page 7, second paragraph (builder); and
Caim4 and page 4, first paragraph (amount of al kyl
sul phate) of the originally filed patent application.

Caim2 is supported by Caim?2 and page 3, third

par agraph, of the originally filed patent application.

Clainms 3, 4 and 5 correspond to the originally filed
Cainms 5 6 and 8 respectively.

3168.D Y
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Thus all the clains conply with the requirenents of
Article 123(2) EPC

The Board is satisfied that the subject-matter of the
present clainms is novel. Since the Exam ning D vision
al ready acknow edged novelty for clains having a
broader scope than the present ones, it is not

necessary to give reasons for this finding.

This | eaves the issue of whether the subject-matter of

t he present clains involves an inventive step.

The Board concurs with the Appellants' point of view
that the closest state of the art is docunent (1). This
docunent, |ike the present patent application, concerns
detergent conpositions containing a particular m xture
of anionic and nonionic surfactants having an effective
det ergent perfornmance (see page 1, lines 11 to 20, and
page 9, line 85 to page 10, line 40).

It discloses in particular conpositions conprising:

(A 10%to 30% by wei ght of a surfactant system

conpri si ng

(1) an anionic surfactant which is a sodi um or
potassiumsalt of a sulphated C ,, fatty
al cohol, a sodiumor potassiumsalt of a C
al kyl sul phonic acid, or m xtures thereof,
and

(1i) a nonionic surfactant produced by reacting
one nole of a C

10- 15

fatty al cohol with from3
to 10 nol es of ethylene oxide and having a
HLB of 10 to 13.5;

3168.D Y
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(B) 10%to 89% of an organic and/or inorganic salt;
and
(O 1%to 9% of water (see page 2, lines 41 to 69).

According to Exanple | such a conposition contains 22%
by wei ght of a surfactant system consisting of sodium
tall ow al kyl sul phate and a noni onic surfactant as
specified therein in a weight ratio of 4.5 to 1, 74% by

wei ght of sodi um carbonate; and 4% by wei ght of water.

Moreover, it discloses that m xtures of al kyl sul phates
can be used and that highly preferred sul phates are
sodi um or potassiumsalts of tallow al kyl sul phate and
coconut al kyl sul phate (see page 3, lines 6 to 10).

3168.D Y
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In view of the fact that the first instance considered
docunent (2) as the closest state of the art, the Board
notes that this docunent relates to a commerci al

product of Akzo Chem e naned "ELFAN KT 550". It

di scloses in particular that the product is the sodium
salt of a coconut/tallow al kyl sul phate having the
formula C, H..,,.SONa and a nol ecul ar wei ght of 342
Moreover, it indicates that it can be used in heavy
duty detergent conpositions ("G obwaschmttel"),
detergent conpositions for fine fabrics

("Fei nwaschmttel "), washing pastes ("Wschpasten") and
in hand detergents ("Handreiniger"). Therefore, this
docunent does not relate to detergent conpositions as
specified in present Caiml, i.e. conpositions
containing a surfactant system conprising an anionic
surfactant and a nonionic surfactant in a certain

wei ght rati o, whereby the anionic surfactant conprises
at | east 80% by wei ght of al kyl sul phate of m xed al kyl
chain length. In the Board judgnment, this disqualifies
docunent (2) as the closest state of the art.

In the light of the advantage achi eved by the clai ned
i nvention conpared to the conposition according to
Exanpl e | of docunment (1), the Board sees the technica
probl em underl yi ng the present patent application - in
agreenent with the Appellants - as the provision of a
det ergent conposition having an inproved soil renoving
performance at | ow washing tenperatures, while

mai ntaining a satisfying soil renoving efficiency at

hi gher tenperat ures.

According to present patent application this technical

problemis sol ved by detergent conpositions as defined

3168. D
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in present Claim1, which conpositions conprise in
particular an anionic surfactant conprising at |east
80% by wei ght of al kyl sul phate of m xed al kyl chain

l ength such that at |east 10% by weight of the al kyl
chains present in the alkyl sulphate are C, chains, at
| east 20% by wei ght of said al kyl chains are C, chains
and the weight ratio of C, alkyl chains to C, al kyl
chains is in the range 9:4 to 1:6.

Having regard to the Exanples 1 to 6 of the present

pat ent application concerning conmpositions conprising a
noni oni ¢ surfactant having an HLB of 11,7 in conformty
to the conpositions according to docunent (1) (see

page 3, lines 47 to 57), the Board considers it

pl ausi bl e that the technical problemas defined above
has been solved. In this context, the Board observes
that at a washing tenperature of 30°C the anionic
surfactant systemas defined in present Claim1l gave a
rel ative inprovenent of the soil renoving effect of
about 20% conpared to coconut sul phate al one and tall ow
sul phate al one (see Exanples 1 to 3). Mreover, it can
be deduced from Exanples 4 to 6 that at a washing
tenperature of 60°C a satisfying soil renoval
performance is achieved. Therefore, the Board is
satisfied that the clainmed subject-matter plausibly
solves the existing technical problem

The question now is whether the cited prior art would
have suggested to a person skilled in the art sol ving
t he above-indicated technical problemin the proposed

way.

3168. D
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Al though it is true, that docunent (1) - as indicated
above under point 4.1 - relates to detergent

conposi tions which, with the exception of the anionic
surfactant, are simlar to those of present Claiml, it
clearly teaches that tallow al kyl sul phate shows
substantially the sanme fabric | aundering performance as
coconut al kyl sul phate (see e.g. Exanple | and in
particul ar the passage on page 6, lines 44 to 51), and
t hat al kyl sul phates provide substantially the sane

| aundering performance as al kyl sul phonates and

m xtures of such sul phate and/or sul phonate surfactants
(see e.g. Example Il, in particular the passage on

page 7, lines 44 to 62). Therefore, in the Board's
judgnment, this docunent does not give any pointer to
the skilled person that the technical problem
underlying the present patent application as defined
above could be solved by a detergent conposition
conprising al kyl sul phates having m xed C, and C, al kyl
chain | engths as now cl ai ned.

Docunment (2) - as indicated above under point 4.2 -
only discloses the conposition of the comerci al
product "ELFAN KT 550" and that this product can be
used in w dely divergent detergent conpositions.
Therefore, also this docunent does not give an

i ncentive to the skilled person that the above defi ned
techni cal problem could be solved by a conposition in
accordance with present Claim 1 conprising said
commerci al product in an anmount of at |east 80% by

wei ght based on the anionic surfactant system and in
addition a certain anount of a nonionic surfactant and

a buil der.

3168.D Y
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Docunent (3) discloses that with increasing chain

| ength of sul phates from straight-chain primary

al cohol s higher tenperatures are required to attain
maxi mum det ergency and wetting effect (see the first
par agr aph under "Alcohol sulphates"). However, in the
Board's judgnent, this docunent does not give any

i nformation about the soil renoving activity of tallow
al kyl sul phate and/or coconut al kyl sul phate at | ow
washi ng tenperatures of about 30°C, |et alone an

i ncentive to the skilled person that by using the
specific m xture of coconut and tallow al kyl sul phates
as clainmed an inproved soil renmoving performance at | ow
washi ng tenperatures could be realised, while

mai ntai ning a satisfying soil renoving efficiency at

hi gher tenperatures.

In this context, the Board observes that a skilled
person in view of the disclosure of docunent (1) could
have used a m xture of coconut al kyl sul phate and
tall ow al kyl sul phate as anionic surfactants since such
possibility was not excluded. However, according to the
established case | aw of the boards of appeal for
determning | ack of inventive step, it is necessary to
show that considering the teaching of the rel evant
prior art as a whole, wthout using hindsight based on
t he know edge of the clainmed invention, the skilled
person woul d have arrived at the cl ai ned sol ution of
the technical problemto be solved. However, as

I ndi cat ed above, a skilled person, when trying to solve
the technical problemunderlying the present patent
application, would not have had any reason to repl ace
the nost preferred anionic surfactants by a m xture of

anioni c surfactants as now cl ai ned.

3168. D
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4.11 In conclusion the Board finds that the detergent
conpositions according to present Claim1l involves an
inventive step in the sense of Article 56 EPC
Si nce dependent Clains 2 to 5 relate to particul ar
enbodi ments of the conpositions clained in Caiml,
these clains are also all owabl e.

Auxiliary requests

5. In the light of the above findings, it is not necessary

to consider the Appellant's auxiliary requests.

Or der

For these reasons, it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the
order to grant a patent on the basis of the main

request submtted on 25 Novenber 1998 and a description
to be anmended.

The Regi strar: The Chai r man:

3168.D Y
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E. Gorgmaier P. Krasa
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