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Summary of Facts and Subm ssi ons

3018.D

The respondent is proprietor of European patent No O
302 611.

The patent was opposed by three OCpponents on the
grounds of Article 100(a), (b) and (c) EPC. Qpponent
() relied only on the grounds of |ack of novelty and
i nventive step (Article 100(a) EPC). The opposition

di vision held that the grounds of opposition did not
prejudi ce the mai ntenance of the patent as anended
during the oral proceedings in view of thirteen cited
docunents.

Claim1l relating to a product and CCaim5 relating to a
nmet hod for the production of the product have the
fol |l owi ng wordi ng:

“1l. Liquid pernmeable film(3)

a) made froma thernoplastic material suitable for use
as a covering filmfor absorbent materi al

b) havi ng openings (13) therein shaped as projections
(12) which termnate in a free edge (8) on one side
only of the film(3),

c) the narrowest cross-section (11) of the opening (13)
being on a different plane fromthat of the opposite
snooth side of the film

d) the cross-section (11) of the openings (13)
increasing in size in an axial direction fromthe point
of the narrowest cross-section (11) to the free edge
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(8) of the projections (12)

characterised by the fact that

e) the narrowest cross-section(1l) of the openings (13)
is on a plane adjacent the surface of the film (3) and
spaced fromthe free edge (8) of the projections (12),

f) said free edge(8) of the projections (12) having an
irregularly | apped and/ or fol ded shape,

g) the thickness of the filmin the region of the free
edge (8) of the projections (12) being several tines
| ess than the thickness of the undeforned film

h) and said film (3) being obtained by sucking said
thernoplastic material through a perforated plate

1) having a thickness |less than one third of the
smal | est dianeter of the perforations.” (The bold
reference a) to i) added by the Board for

conveni ence) . "

“5. A nethod for the production of a perforated

t hernmopl astic film according to one of the clains 1 to
4, in which the film in its hot plastic state, |ying
on a perforated plate, is forced, by differentia
pressure, into the perforations in the plate, and

all owed to burst inside, characterised by the fact that
the thickness of the plate (1) and the defornmation
properties of the film(3) are such that, under the
effect of the differential pressure before bursting
behind the perforations (12) in the plate (1), bubbles
(6) are fornmed, of a dianeter exceeding the average
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di aneter of the perforations, said plate (1) having a
t hi ckness Il ess than one third of the small est dianeter
of the perforations (2).”

L1, On 23 January 1996, the appellant Opponent O3 filed an
appeal and paid the fee for appeal. The statenent of
grounds was filed on 22 March 1996; it referred to the
foll ow ng docunents already cited during opposition
proceedi ngs:

D8: US-A-3 929 135

D9: US-A-4 609 518

D11: US-A-4 395 215 and

D13: US-A-4 637 819.

| V. Fol | owi ng a communi cati on of the Board issued wth the
summons to oral proceedi ngs, the appellant, with a
letter of 21 June 1999, withdrew his request for ora
proceedi ngs. The respondent maintained his auxiliary
request for oral proceedings.

V. Oral proceedi ngs took place on 5 August 1999 in the
presence of the respondent only. Since the appell ant
and the two non-appeal i ng Qoponents Ol and O2 whi ch
were parties to the appeal proceedings as of right
(Article 107 EPC, second sentence) had been duly
summoned, the oral proceedi ngs was carried through.

VI . The appel l ant requested in witing that the decision
under appeal be set aside and the patent be revoked.

3018.D Y A
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The respondent requested that the appeal be dism ssed.

The appellant argued in his witten subm ssions that
the subject-matter of Caim1l was not novel in view of
docunent D13. This docunent disclosed a liquid
perneable filmw th openings having the features (a),
(b) (f) (g) and (h) so as to allow a rapid passage of

| arge anmobunts of liquid through the openings. According
to the drawings of D13 the ratio between the thickness
of the plate - provided for sucking the film- and the
di aneter of its perforations was |l ess than 1/3, so that
feature (i) was al so antici pat ed.

A close relationship between the thickness of the
plate, the dianeter of the openings and the resulting
shape of the projections was illustrated by drawi ngs A
to Bfiled wwth the grounds of appeal from which
features (d) and (e) of Caim1l were anticipated. The
drawi ngs denonstrated that a plate with a thickness

whi ch was thin when conpared with the dianeter of the
openi ngs produced flared projections (see drawi ng A).
Wth a thickness corresponding to the dianeter, the
projections were also flared (B) and when the thickness
was great conpared to the dianeter, the filmrenai ned
inside the perforations (see C). Since the |ength of
the walls of the projections obtained by sucking

t hrough perforations 831 of Figure 5 were at |east half
of the dianeter (see Figure 3), the walls would be

| onger than the thickness of the plate and the

proj ections would necessarily flare.

At least Caim1l | acked an inventive step in view of
docunent D13 only.
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The objection of lack of inventive step of the subject-
matter of Claiml was al so supported by the teaching of
docunents D8 or D9 in conbination with docunent DI11.
Starting fromdocunent D8 or D9, novelty of the
subject-matter of Caim1l only resided in the flaring
shape of the projections (feature (d)) and in view of
docunent D11 in the cross-section of the projections
according to features (d) and (e) of Caim1l, which
concern the flaring shape and the | ocation of the
narrowest cross-section of the openings, respectively.
The skilled person, interested in inproving or changing
the cross-sectional shape of the projections would have
consi dered D11 and the teaching with respect to
nodi fi cations of the cross-section and applied it to
the teaching of D9 (D11 being cited in the cover sheet
of docunent DO) or of D8.

The respondent submtted the foll ow ng argunents:

Feature (d), was not clearly and unanbi guously
derivable fromFigure 5 of docunent D13, because
performng a precise calculation on the basis of such a
schematic Figure was contrary to the case | aw of the
EPO. Wth reference to Figure 3, the side-walls
portions of the elenments of the plate extended
perpendicularly to the base portion or could have been
angl ed, which resulted in a capillary network 750
formed by each set of interconnected sidewalls portions
of decreasing cross-section toward the absorbent

el ement. Docunent D13 taught just the opposite of the
claimed flared projections. Therefore, novelty of the
subject-matter of Caim1l had to be acknow edged.

Docunent D8 di sclosed the formation of capillaries
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whi ch tapered with decreasing dianeter in a direction
toward the absorbent elenent, see colum 2, lines 16 to
24. The macroscopic apertures and fine-scal e apertures
di scl osed in docunent D9 were of constant di aneter or
decreasing di anmeter. The nethod for obtaining the
specific structure with decreasing dianeter nentioned
i n docunent D9 was that described in docunent D8
according to which the perforated projections of the
filmwere obtained by sucking through an apertured

pl ate (see colum 17 of docunent D9, lines 52 to 56).
The sane net hod was used in docunment D11 and it was
carried out to prevent the ruptured portions of the
filmfromreaching the | owernost surface of the
perforated pl ate.

There was, therefore, no docunent teaching or
suggesting a structure of the filmw th projections of
I ncreased di aneter towards the absorbing el enent
(flaring) in order to increase the liquid
transportation to the absorbent elenent and also to
reduce a rewetting effect.

Reasons for the Deci sion

1

3018.D

The appeal is adm ssible

Novel ty

Docunment D13 di scloses a |liquid perneable film of
thernopl astic nmaterial for use as a covering filmfor
absorbent material. The film has openings forned as
projections which termnate in a free edge on one side
only of the film The macroscopic cross-section of the
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capillary networks functions to rapidly transmt fluids
towards the absorbent el enent.

Mor eover, even knowi ng that the figures of this
docunment were schematic, the appell ant neverthel ess
conpared di nensi ons of thickness of the plate and

di aneter of the openings on the basis of these figures
in order to support the disclosure of feature (i).
Since the dinensions of apertures, of the thickness of
the film those of the plate and the I ength of the
projections in these figures do not show proportions or
actual dinensions, the skilled person is not able to
find a clear and unanbi guous instruction concerning the
rel ati onship between the thickness of the plate and the
smal | est dianeter of the perforations. Likew se, the
rel ati onship between features (d), (e) and (i) as
submtted by the appellant is also not unanbi guously
shown.

According to constant case law, a finding of |ack of
novelty can only be based on a clear and unm st akabl e
di scl osure of the clained subject-matter in the prior
art docunent (see decision T 450/89 15 Cctober 1991,
reasons No. 3.11), so that the clained subject-matter
can be derived directly and unanbi guously fromthat
docunent (see e.g. T 56/87, QJ 1990, 188). As expl ai ned
above, this is not the case here. For this reason, the
rel ati onship between the thickness and the snall est

di ameter of the perforations according to feature (i)
of aiml is not anticipated by docunent D13.

Mor eover, docunent D13 does not disclose that the
proj ections have an increasing cross-section in the
direction to their free edges (feature d).
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Consequently, the subject-matter of Caiml is novel in
respect to docunent D13.

The ot her docunents D8, D9 and D11 were not cited by

t he appel |l ant agai nst novelty and the Board is
satisfied that they do not disclose a filmw th cross-
section of projections increasing toward the absorbent
el enent .

I nventive step

The subject-matter of Caiml differs fromthe cl osest
prior art in relation to the structure of the film

di sclosed in D13 by the features (d), (e) and (i), see
par agraph 2.1 above.

The principle task of a liquid perneable thernoplastic
filmfor absorbent material is to transfer fluids
unidirectionally fromthe wearer's body toward and into
the absorbent material.

The problemto be solved by the present patent is to
provide a perforated film having good perneability,
even for liquids of higher viscosity than e.g. water
and avoiding the fluid retained on the skin and

I npi nging rewetting by reversed flow fromthe absorbent
el ement to the skin.

O all the docunents cited, only docunent D13 deal s
with this problemand further relates to the

transm ssion of rather viscous liquids as in the
present European patent (see D13, colum 7, line 55 to
colum 8, line 21). This docunent, however, proposes
solutions in formof a filmhaving at | east two
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different capillary networks with projections extending
perpendicularly to the uppernost surface of the film
The function of the macroscopic capillary network (in
fact at |east two such networks 21 and 31) is to
transmt rapidly deposited fluid on the upper surface
of the filmthrough |arger openings; also viscous
fluids are transmtted by these networks. The snall er
capillary network 41, with small openings |ocated in
t he upper surface, exhibits a high capillary suction
and renoves noi sture remai ning on the surface of the
skin (see colum 9, lines 11 to 62).

From the description and the figures of D13, the
projections in the macroscopi c network and in the snal
capillary network have only tapered or at nost
cylindrical cross-sections, see above section 2. 1.

In contrast thereto, the solution in accordance with
Claim1l is based on the principle that the cross-
section of the free edge of the flaring projection is
| arger than that at its root. This fact conbined with
the irregularities of the free edge results in an

i nproved capillary effect of the opening. Mreover, in
the region of the free edge of the projection the film
is very thin. Consequently, with these structura
features, the flared projections are capable of self-
adjusting to the distance between the fil m and
absorbent material. Wien under pressure they can
squeeze together, in a concertina-fashion, wthout

t hereby reducing the cross-section of the openings and
i mpairing the absorption capacity, (see application as
publ i shed colum 2, lines 24 to 47 and patent
specification page 2, lines 47 to 57).
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3.3 Since the solution proposed in Claiml is based on a
basically different concept than the solutions
suggested in the cited prior art, and in the absence of
any teaching in the prior art, including not only D13
but also D3, D9 and D11, to the underlying principle
and the specific solution clained, the subject-matter
of Caim1l involves an inventive step within the
meani ng of Article 56 EPC

3.4 Caim5 relates to a nethod of producing the perforated
filmand includes specific features whereby under the
effect of differential pressure bubbles are fornmed on
one side of the plate which have a di aneter exceedi ng
the dianmeter of the perforations in the plate, the
bubbl es then being allowed to burst, so that
projections with flared shape according to CCaim1l are
obt ai ned.

4. The independent Clains 1 and 5 and the Clains 2 to 4
dependent fromCaim1l are, therefore, allowable.

O der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

3018. D
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S. Fabi ani W D. Wi ld
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