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Summary of Facts and Subm ssi ons

2094.D

This appeal is fromthe decision of the Opposition
Division to reject the two oppositions and to nmaintain
Eur opean patent No. 0 291 261 on the basis of 10 clains
as granted, the independent clains reading:

"1l. A liquid detergent conposition conprising

(1) an aqueous base;
(i) detergent active material; and
(iii) electrolyte;

in proportions sufficient to create a structuring
systemw th solid-suspending properties; and further
conprising from 1-10% by wei ght of a fabric softening
clay material, characterized in that the conposition
conprises fromO0.5 to 10% by wei ght of a non-

pepti sing/ non building electrolyte selected from al kal
nmetal formates, acetates, chlorides and sul phates, said
conposition at 25°C having a viscosity of no greater
than 2.5 Pas at a shear rate of 21s'! and yielding no
nore than 2 % by vol unme phase separati on upon storage
at 25°C for 21 days fromthe tinme of preparation

7. A process for preparing a conposition according to
any of clains 1-6, characterized in that it conprises
t he steps of:

(1) adm xture wth an agueous base, of at |east sone
of the non-peptising/non-building electrolyte,
and optionally, any builder salt which is non-
pepti si ng;

(i) then adm xing therewith, the fabric softening
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clay material;

(i) admxing with the product of step (ii), the
remai nder (if any) of the non-peptising/non-
buil ding electrolyte, and optionally, sone or
all of the remainder (if any) of any buil der
salt which is non-peptising;

(1v) adm xing with the product of step (iii), the
detergent active material; and

(v) adm xing with the product of step (iv), any
peptising builder salt and the remai nder (if
any) of any builder salt which is non-
peptising."

In its decision, the Opposition D vision held that none
of the cited prior art disclosed the conbination of 1
to 10 % of fabric softening clay and 0.5 to 10% of a
non- pepti si ng/ non-bui I ding electrolyte selected from

al kali metal formates, acetates, chlorides and

sul phates (hereinafter referred to as "NPNB

el ectrolyte”) in a liquid detergent conposition.
Concerning inventive step, the cited prior art was
considered to suggest that the addition of NaCd in
amounts of 0.5% and hi gher increased the viscosity of a
clay-containing liquid detergent conposition rather
than decreased it as ainmed at in the patent in suit.

In the statenment of grounds of appeal and during the
oral proceedings held before the Board on 10 August
2000, the Appellant (Opponent [1) maintained that the
subj ect-matter of granted Claim1l | acked novelty and
inventive step (Articles 54 and 56 EPC). By letter of
26 June 2000, the Appellant filed a Russian docunent



2094.D

- 3 - T 0170/ 96

including its English translation (hereinafter referred
to as docunent (17)).

Qpponent | initially also filed an appeal, which was
wi thdrawn by letter dated 25 April 1996 without filing
any statenment of grounds of appeal.

By letter of 10 July 2000, the Respondent filed two
sets of amended clains and anmended pages of the
description adapted thereto as auxiliary requests.

During the oral proceedings, the parties relied upon
the follow ng docunents only:

(1) GB-A-2 132 654;

(7) GB-A-2 178 055;

(8) EP-A-0 225 142; and

(17) E. G Agibalyan, V.A Yarenenko; "The Swelling of
Clay Mnerals and the Firmess of their Three-
di mensi onal Coagul ated Structures in Electrolyte-
cont ai ni ng Di spersions”; English translation from
D spersnye Sist. Buren 1977, pages 30 to 32.

The Appellant's argunents submtted in witing and
orally can be sunmarised as foll ows:

The cl ai ned subject-matter |acked novelty in view of

ei ther docunment (1) or (7), both disclosing the
presence of sodium sul phate or chloride in a proportion
of up to 10%in a stable |iquid detergent conposition
cont ai ning 10% by wei ght of a fabric softening clay
material, having a viscosity of not greater than 2.5
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Pas and conprising an agueous base, a detergent active
material and a builder salt (electrolyte) in amunts so
as toresult in a structured liquid systemw th solid
suspendi ng properti es.

Concerning inventive step, he essentially argued that

- starting fromdocunent (1) as the nost rel evant
prior art for assessing inventive step, a skilled
person confronted with any viscosity problens
arising fromclay swelling would | earn from
docunent (17) howto inhibit said swelling;

- docunent (1) already suggested the addition of
sodi um chl ori de or sul phate into a liquid
det ergent conposition containing a swelling clay;
and

- t he opti mum anount of salt to be added to a given
conposition for obtaining a desired viscosity
coul d be found by sinple experinents, and

concl uded that, therefore, the clainmed subject-matter
was obvious for a person skilled in the art.

The Respondent supported the opinion set out in the
contested decision. H's argunents concentrated on the
foll ow ng subm ssi ons:

- Nei t her docunent (1) nor docunent (7) disclosed
clearly and unanbi guously a detergent conposition
havi ng solid suspending properties, a viscosity
and a stability as defined in daim1l of the
patent in suit. These docunents did further not
describe the clainmed conbination of 1 to 10% wt of
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clay and 0.5 to 10 %wt of the NPNB el ectrol yte.

- The invention intended to avoid both excessive
viscosity increase and stability problens in clay-
containing liquid detergent systens. This probl em
was sol ved by maintaining the anount of clay in
the range of 1 to 10% and by adding 0.5 to 10% of
NPNB el ectrol yte.

- The cl osest prior art was represented by either of
docunents (1) and (7), but neither of them
addressed this problemnor its solution.

- Docunent (17) concerned stability problens of the
wal | s of oil and gas bore holes in the presence of
swelling clay rock. It did not relate to
structured detergent |iquid containing builder
el ectrolytes. Since electrolytes were known to
possi bly pronmote clay swelling in a detergent
system it could not have been expected that in
such liquid detergent systens further addition of
el ectrolytes would inhibit viscosity increase.

VII. The Appel |l ant requested that the decision under appeal
be set aside and that European patent No. 0 291 161 be
revoked.

The Respondent requested that the appeal be dism ssed
and that the patent be maintained as granted (main

request) or, alternatively, on the basis of auxiliary
requests 1 and 2 submitted by letter of 10 July 2000.

Reasons for the Deci sion

2094.D Y A
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Novel ty (Main Request)

Caimil

Inits preanble, Caim1 of the patent in suit relates
to a liquid detergent conposition conprising (i) an
aqueous base, (ii) a detergent active material and
(iii) electrolyte in proportions sufficient to create a
structuring systemw th solid-suspending properties.

According to the description of the patent in suit, a
skilled person would readily obtain such structuring
systens with solid suspending properties containing (i)
an aqueous base, (ii) a detergent active material and
(iii) electrolytes (page 2, lines 37 to 41). This was
reiterated by the Respondent during oral proceedings
and not contested by the Appellant.

The detergent active material (ii) is anionic, non-
ionic or anphoteric (page 4, |line 50 and page 5,

[ine 19) and is used in anobunts of preferably 6 to 15%
by wei ght (page 5, line 31). The aqueous base (i) is
wat er used in anounts of about 50% by wei ght (page 6,
line 25 and Exanples 1 and 2). As to the electrolytes
(iii), it is generally known in the art that detergent
conpositions conprise a variety of different

i ngredi ents which are electrol ytes, including the

ani oni ¢ detergents and ot her adjuvants such as
sequestering agents or soil suspending agents which are
not excluded in the clainmed conposition (page 5,

lines 43 to 55). O particular interest with respect to
the major ingredients in the particularly preferred
conpositions of the patent in suit are of course the
detergency builder salts such as sodi um

tri pol yphosphates (STP), the preferred ambunts of said
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bui |l der ranging generally from 15 to 35% by wei ght
(page 5, lines 32 to 42).

Systens conprising the conponents (i), (ii) and (iii)
are known in the art, e.g. fromdocunents (1) and (7).
The conpositions of docunent (1) conprise 40 to 70% by
wei ght of water, 5 to 20% by wei ght of an anionic,

noni oni ¢ or anphoteric detergent and 5 to 35% by wei ght
of STP (see Clains 1 and 11). The exanple is given of a
conposition having 59% by wei ght of water, about 11% by
wei ght of detergent active material and 11% by wei ght
of STP (Exanple 1). The respective figures disclosed
for the liquid detergent conpositions of docunment (7)
are: 5 to 20% by wei ght of an anionic, nonionic or
anphoteric detergent active material and 5 to 30% by
wei ght of STP (Claim 1), the balance to 100% bei ng

wat er and ot her conponents. Again, the exanple is given
of about 11% by wei ght of detergent active material and
of STP and about 50% of water.

Si nce systens known from docunents (1) and (7) are
covered - in respect to the anmobunts of the conponents
(i), (1i) and (iii) - the Board concludes that they
nmust al so display the structuring and solid suspendi ng
properties of the systens of the patent in suit.

Claim1l1l of the patent in suit further requires that
said structured detergent conposition conprises froml
to 10% by weight of a fabric softening clay and from
0.5 to 10% by wei ght of a non-peptising/non-building
el ectrolyte selected fromal kali netal formates,
acetates, chlorides and sul phates (NPNB el ectrol yte).

The conpositions of docunments (1) and (7) also conprise
a fabric softening clay, the anount thereof ranging
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from8 to 20, or 5 to 20% by wei ght, respectively,
preferably from10 to 15% (see in docunent (1) Cdaiml
and page 4, lines 5to 6; in docunent (7), Cains 1 and
2). Exemplified are conpositions containing 12 and 15%
by wei ght of clay.

Docunents (1) and (7) do not explicitly nmention the
conmbination of 1 to 10%of clay and 0.5 to 10% of NPNB
el ectrolyte. However, both documents suggest in a

par agraph of identical wording that sodi um sul phate or
sodi um chl oride may be additionally included as an
inorganic filler salt. These salts are nentioned in a
list of various possible, i.e. optional, adjuvants of
the |iquid detergent conpositions, including besides
the filler salts fluorescent brighteners, perfunmes and
col orants, antiredeposition agents, dispersing agents,
bl eaches, bactericides etc., also auxiliary solvents
and additional detergents and fillers. It is stated
that "normally the individual proportions of such
adjuvants will be less than 3% often |ess than 1% and
sonetimes even |less than 0.5% except for any fillers
and solvents, and additional detergents and buil ders
for which the proportions may sonetinmes be as high as
10% . The total proportion of adjuvants should not,
however, be nore than 20% desirably I ess than 10% and
still nmore desirably |ess than 5% (docunent (1),

page 3, lines 45 to 64; docunent (7), page 4, line 55
to page 5, line 6, and Claim1l).

1.1.3 As a further requirenent, the conposition of Caim1l of
the patent in suit is restricted by its viscosity of no
greater than 2.5 Pas at a shear rate of 21 s'! and a
tenperature of 25°C and by a stability expressed as
yi el ding no nore than 2% by vol une phase separation
upon storage at 25°C for 21 days fromthe tinme of

2094.D Y A
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preparation. As is evident fromthe description of the
patent in suit, in liquid conpositions containing

undi ssol ved material in suspension, such as a swelling
clay, viscosity and stability are interrelated insofar
as "too low a viscosity can result in long term
instability" (page 2, lines 9 to 10 and Exanple 1).

According to docunent (1), the liquid detergent
conpositions have viscosities of between 5 and 100 cP,
preferably 10 to 70 cP, e.g. 40 cP (page 4, lines 24 to
25), which corresponds to 0.005 to 0.1 Pas, preferably
0.01 to 0.07 Pas, e.g. 0.04 Pas, whereas those of
docunent (7) range from 1000 to 10 000 cP, preferably
2000 to 5000 cP (page 5, lines 18 to 19) corresponding
to 1 to 10 Pas, preferably 2 to 5 Pas. It is to be
noted that no shear rates are given in docunent (1) or
(7) in respect to these viscosity val ues.

As to the stability requirenent, both docunents nention
that the conpositions are pourable, stable, non-
separating and uniformat said viscosities

(docunent (1), page 4, lines 28 to 29; docunent (7),
page 5, lines 20 to 21).

According to the established jurisdiction of the Boards
of Appeal, anticipation only occurs where a prior
docunent contains for a skilled person a clear and
unanbi guous di scl osure of the subject-matter of the
|ater invention. In the present case, the clained

subj ect-matter could be anticipated by the teaching of
docunents (1) and (7) merely if these docunents

di scl osed directly and unamnbi guously conpositions
cont ai ni ng not only sodi um sul phate or chloride in an
amount falling into the clainmed range of 0.5 to 10% by
wei ght, but also 1 to 10% by wei ght of fabric softening
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(swelling) clay and, sinultaneously displaying the
particular viscosity and stability values given in
Claim1 of the patent in suit.

It follows fromthe above cited disclosure of

docunents (1) and (7) concerning the possible adjuvants
that the clay-containing detergent conpositions may

ei ther contain no sodium sul phate or chloride as
inorganic filler salts or ampbunts thereof which may be
"sonmetinmes as high as 10%. This neans in fact a range
of 0 to 10% by wei ght.

Wth respect to the paraneter viscosity, the follow ng
has to be noted: as nentioned by the Respondent and not
contradicted by the Appellant, structured liquid
detergents are non-Newtonian |iquids wherein, by
contrast to Newtonian liquids, the viscosity is
dependent on the shear rate applied. The absence of any
i ndi cation of a reference shear rate in connection with
the viscosity val ues of docunents (1) and (7) (see
above under 1.1.3), therefore, renders these val ues
vague whenever the |iquids concerned are structured. It
has not been overl ooked by the Board that docunent (1)
realizes this problemby indicating that the viscosity
figures have to be interpreted in accordance with the

t hi xotropi ¢ behavi our of the detergent conposition
(page 4, lines 25 to 29) which unquestionably is

anot her indication for the non-New oni an behavi our of a
liquid conposition. However, no evidence is on file
suggesting that the viscosity figures disclosed in
docunents (1) and (7) corresponded to those at a shear
rate of 21 stor that they could automatically be
transforned into particular figures under said shear
rate. This was al so not alleged by the Appellant.
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Finally, the Board is not aware of any commobn gener al
knowl edge nor did the Appellant provide any evi dence
fromwhich it could be concluded that the nmere nention
in docunents (1) and (7) that the conpositions are
stabl e and non-separating would inply the specific
stability as defined in Claim1l of the patent in suit
by a limted percentage of phase separation over a
l[imted period of tinme and at a particul ar tenperature.

The Board therefore concludes that, in the case of
ei t her docunment (1) or docunent (7), a nmultiple
selection would be required in order to result in the
subject-matter of Caim1, the selections consisting in
the amount of 1 to 10% by wei ght of swelling clay, the
anmount of 0.5 to 10% by weight of a NPNB el ectrolyte, a
viscosity of less than 2.5 Pas at a particul ar shear
rate and tenperature and a phase separation of |ess
than 2% by vol une over a particular period of tine.

The teachi ng of docunents (1) or (7) does not,
therefore, anticipate the subject-matter of Caiml.

This finding is not at variance with decisions

T 0198/ 84 (QJ EPO 1985, 209) and T 0026/ 85 (QJ EPO
1990, 22), which were both concerned with so-called
"sel ections” froma nunerical range of only one single
paranmeter and, in the Board' s judgenent, are therefore
not applicable in the present case of a "nmultiple

sel ection"” (see T 0453/87, No. 6 of the reasons for the
deci sion, not published in the Q) EPG T 0245/91,

No. 2.8 of the reasons for the decision, not published
inthe Q EPO. Nor is it in conflict wth decision

T 0666/ 89, where a conposition of matter resulting from
a twofold selection was found to be anticipated because
of a clear teaching in the prior art regarding the
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claimed particular conbination of features (T 0666/ 89,
No. 5 of the reasons for the decision, QJ EPO 1993,
495) .

Al so, none of the other cited docunents anticipates the
subject-matter of Claiml1l. This is in particular

evi dent for docunent (8), a prior art document under
Article 54(3) EPC, which does not disclose the presence
of a NPNB el ectrolyte, and docunment (17), which does
not even relate to detergents at all.

Caim7

None of the cited prior art discloses the conbination
of features as clained in accordance with Caim?7 which
relates to a process for preparing a conposition
according to Claim1l, which conbination of features
consists of a particular sequential order of adm xing

t he individual conponents of the conposition, including
the initial adm xture of the aqueous base with at | east
sonme of the NPNB el ectrolyte. Since this was not
contested by the Appellant, a detailed reasoning is not
requi red here.

For these reasons, the Board concl udes that the
subject-matter of Clainms 1 and 7 is novel in accordance
with Article 54 EPC. Dependent Clains 2 to 6 and 8 to
10 are directed to specific enbodi nents of the subject-
matter of the respective independent clainms and are,
therefore al so considered to be novel.

| nventive step

It therefore rennins to be assessed whet her or not the
cl aimed conposition is based on an inventive step.
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Techni cal background

According to the patent in suit, use of a swelling clay
as a fabric softening material in a liquid detergent
conposition often causes the problem of undesired
viscosity increase of the product due to clay swelling,
whereas too | ow viscosities can result in long-term
product instability. In this respect, the patent in
suit refers to post-published docunent (8) wherein this
sanme probl em has al so been recogni zed and sol ved by
using only particular owswelling clay materials
(patent in suit, page 2, lines 5 to 11; docunent (8),
page 2, lines 5 to 21).

Cl osest prior art

The Board accepts the Appellant's suggestion that
docunent (1), which undoubtedly relates to liquid
detergent conpositions conprising a swelling clay as a
softening agent (Claim1l and page 3, first line), can
be used as a starting point for assessing inventive

st ep.
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Techni cal problemand its sol ution

The viscosity problem associated with clay swelling
nmenti oned under point 2.1 has not been addressed in the
prior art cited under Article 54(2) EPC. The patent in
suit now proposes to solve this problem by influencing
the clay swelling independently fromthe swelling
behavi our of the clay itself by nodifying the

el ectrol ytes contained in the conposition (page 2,
lines 12 to 17), thereby reducing the viscosity of the
conposition (page 3, lines 49 to 50). The solution
consists of adding 0.5 to 10% by wei ght of a so-called
NPNB el ectrol yte selected fromal kali netal formates,
acetates, chlorides and sul phates and nai ntai ning the
amount of clay within the given range of 1 to 10 % by
wei ght. Fromthe exanples it can be seen that,

i ndependently of the swelling behaviour of the clay
itself, i.e. regardless of whether the fabric-softening
clay is of high- or lowswelling type, the addition of
the NPNB el ectrolyte and clay in said anpbunts gives the
desired noderate viscosity. This nmakes it plausible

t hat the existing problem of reducing the viscosity has
actually been solved by the subject-matter as cl ai ned.

It remains to be decided whether, in view of the
avai l abl e prior art docunents, it was obvious for
soneone skilled in the art to solve the above techni cal
probl em by the nmeans cl ai ned.

Caimil

Bei ng silent about the existing problem of the patent
in suit, docunments (1) and (7) do not in the Board's
j udgnment provide a solution to this problem even if it
i s suggested in both docunents that NPNB el ectrol ytes
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(filler salts) may be added to the detergent
conposition. On the contrary, fromthe fact that
docunents (1) and (7) do not hint at any influence of
the filler salts on the viscosity of the conposition or
on the swelling behaviour of the clay, it nust be
concluded that the ability of such salts to provide a
solution to the existing problemunder specific
circunst ances has not been recogni zed by the authors of
docunents (1) and (7) and hence not inparted to a

skill ed reader

Docunent (17) is a Russian article discussing the
swelling of clay in aqueous dispersions in relation to
t he amount of NaCl added (page 2, fourth and fifth

par agraph of the English translation). It is
particularly concerned with the probl em of naintaining
the stability of the walls of oil and gas bore holes
during drilling processes (page 1, first paragraph of
the article, English translation). As admtted by the
Appel lant, it does not relate to conditions prevailing
in a detergent conposition which by nature is conposed
of a variety of different electrolytic conponents. This
is a fact which remains unchanged even in the |ight of
the possibly msleading title of the article, "The
Swelling of Clay Mnerals and the Firmess of their

Thr ee- di nensi onal Coagul ated Structures in Electrol yte-
cont ai ni ng Di spersions”.

As is stated in the patent in suit any electrolyte
present in the conposition may have an infl uence,
either inhibiting or pronoting, on the swelling of the
clay (page 2, lines 12 to 14). Hence, the Board is of
the opinion that a person skilled in the art, if
attracted by the title to consider docunent (17) at
all, cannot draw any conclusion fromthe observations
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made therein on sinple systens conprising only agueous
clay dispersions and sodiumchloride with respect to

t he behavi our of the clay in such conplex systens as
detergent conpositions. On the contrary, fromthe fact
t hat docunents (1) and (7) nmention sodium chloride and
sul phate as possible ingredients in liquid detergent
conpositions but not in relation to any other effect
than that of an inorganic filler, the Board is
convinced that the skilled person would not pay nuch
attention to the disclosure of document (17) and woul d
be even less likely to try to conbine it with that of
docunents (1) or (7).

Caim7

In principle the sane reasoning applies to the subject-
matter of Claim7, which concerns the preparation of

t he conposition of Claim1, and hence inplies the

adm xture of the conmponents in the correspondi ng
proportions. Moreover, the process of daim7 is
further distinguished by a particular sequential order
of adm xi ng the conponents, especially the NPNB

el ectrolyte, which is not suggested in the prior art
and which is shown in the Exanples of the patent in
suit to inpart the desired effect of reduced viscosity
while nmaintaining its stability.

The Board is satisfied that the other docunents on file
do not provide any incentive for the clainmed solution
either. Since during the oral proceedings before the
Board, the Appellant did not rely on any of these
docunents, there is no need to discuss these other
docunent s.

The Board holds, therefore, that none of the cited
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prior art docunents, either individually or in

conbi nati on, renders obvious the clainmed solution to

t he existing technical problem and concludes that the
conposition of Claiml as granted as well as the
process for its preparation according to granted
Claim7 are based on an inventive step within the
meani ng of Article 56 EPC.

Dependent Clainms 2 to 6 and 8 to 10, which refer to
preferred enbodi nents of Clains 1 and 7, are based on
the sane inventive concept and derive their
patentability fromthat of independent Clainms 1 and 7.
4. Since the above findings correspond to the grant of the

Appel lant's main request, the auxiliary requests need
not be consi dered.

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

G Rauh P. Krasa

2094.D



