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Summary of Facts and Subm ssi ons

0280. D

In the oral proceedings of 11 Decenber 1995 the
opposition division rejected the opposition against
Eur opean patent No. 0 382 793 pursuant to

Article 102(2) EPC, whereby the witten decision was
posted on 21 Decenber 1995.

In the decision the opposition division canme to the
result that the prior art, as revealed particularly in
the foll ow ng docunents

(D) US-A-4 558 515 and

(D2) JP-A-59-187 976 and its English translation

did not prejudice the maintenance of the patent in its
granted form

Claim1l as granted reads as foll ows:

"1l. A heavy duty attachment (10) for crushing articles
(c) of concrete and the Iike for connection to the
boom structure (11) and hydraulic system (13) of a
nmobi | e machi ne such as a hydraul i c excavat or,
conprising a jaw structure (15) including a pair
of relatively swingable jaws (16, 17) having jaw
faces (a, b), and teeth (47, 48, 49) protruding
fromthe jaw faces to engage and crush concrete
articles (c), a hydraulic cylinder (14) to sw ng
one jaw (16), each of the jaws having an inner end
portion adjacent the pivotal connection and al so
having an outer end portion, a pin (18) for
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nounting the jaw structure on the boom structure
of the nobile machine, said one jaw (16) having a
pin (26) connected to a hydraulic cylinder (14)
operated by the hydraulic systemof the nobile
machi ne to be sw ngably operated thereby toward
and away fromthe other jaw (17), characterized in
that the jaws are pivotally connected to each
other, a brace (27) is provided for retaining said
other jaw (17) in a predetermned orientation with
respect to the boom structure of the nobile

machi ne, each of the jaws has a multiplicity of
rigid plate-like tines (31, 32, 33 and 37, 38, 39,
40) extending generally outwardly fromthe inner
portion of the jaw toward the outer end portion

t hereof, said plate-like tines on each jaw
confront each other, are oriented substantially
normal to the axis of swi nging and are spaced from
each other by open areas (35, 36 and 42, 43, 44)
of width well in excess of the thickness of the
plate-like tines on the opposite jaw, the plate-
like tines on the two jaws are wholly offset with
respect to each other when the jaws are in the

cl osed position and each of the jaws has a cross
plate (34, 41) adjacent the outer end portion

t hereof and extending transversely of and between
the outer end portions of said plate-like tines

and being affixed thereto."

Agai nst the above deci sion of the opposition division

t he opponent Verachtert B.V. - appellant in the
following - | odged an appeal on 20 February 1996 payi ng
t he appeal fee on the sane day. The statenent of

grounds of appeal was filed on 18 April 1996.

0280. D
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He requests to set aside the inpugned decision and to
revoke European patent No. 0 382 793.

The proprietor - respondent in the follow ng - requests
to dismss the appeal i.e. to maintain the description,

clai ms and drawi ngs as grant ed.

In a comunication to the parties dated 23 April 1997
the board set out its provisional opinion that it was
doubt ful whether claim1l as granted defi ned non-obvi ous
subject-matter within the nmeaning of Articles 56 and
100(a) EPC in the light of (D1) and (D2).

Wthin the granted tinme-limt of four nonths of the
above communi cation neither the appellant nor the
respondent filed any observations with respect to the

board's provisional findings on the case.

The argunents of the parties in support of their above

requests are essentially as foll ows:

(a) appellant:

- fromD2) all features of granted claim1 are
known with the exception that the areas by
which the plate-like tines of the upper jaw are

spaced are open areas;

- contrary to the findings of the opposition
division in the inpugned deci sion broken/cut
material, (see Figure 2 of (D2)), is forced

t hrough the openings in the |ower jaw even if

0280. D
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the upper jaw is free of any cross plate;

- claim1 does not exclude the existence of cross
plates in the lower jaw so that the cross
plates "8, 8" of (D2) can be seen as a neans
for obtaining a finer crushing of the concrete;

-  from (Dl) upper and |ower jaws are known which
have interleaving tines when brought into their
cl osed position, (see Figures 2 and 5), so that
br oken/ cut parts can be pushed through openings
either in the upper or lower jaw w thout
| eadi ng to jamm ng;

- there cannot be seen an inventive step in
conbi ning the teachings of (D2) and (Dl) since
(grapple) shears and crushers belong to closely
related technical fields and produce the
techni cal effect that broken/cut material can
escape both fromthe | ower or upper jaw

- the material "steel-reinforced concrete" in
itself brings together the technical fields of
shears and crushers since in one apparatus the
steps of crushing and shearing are carried out

si mul t aneousl vy.

(b) respondent:

- in a concrete crusher the material is pushed
t hrough the open areas of the tines whereas in
a shear the material is cut and uses that
relief to achieve its by-pass so that the

sheared material stays on the sane side of the

0280. D Y A
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attachnent where it was before it was
processed;

- grapples in contrast to crushers are used to
handl e material and are much lighter and are
not intended for processing material and
produci ng a by-product;

- the closest prior art crusher is disclosed in
(D2), in which crushed material cannot escape
fromthe upper jaw since open areas are not

exi stent;

- Jjammng is avoided in the subject-matter of
claiml by the spacing of the plate-like tines

on each jaw

- since (D1) is in fact a netal grapple shear and
not useful for crushing of concrete its
t eachi ng cannot be conbined with the teaching
of (D2) since in its upper jaw holes and a
cross plate are mssing and since the two
forenost teeth "5" of (D2) are quite different
in construction and action fromthe cross plate

provi ded at the upper jaw according to claiml1;

- in (D2) the cross plate of the upper jawis
needed to push material cut by its teeth
t hrough the openings in the lower jaw so that a
skill ed person woul d not envisage a conbi nation
of (D2) with (D1);

- summarizing, the subject-nmatter of claim1lis

0280. D Y A
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non- obvi ous so that the appeal should be
di sm ssed.

Reasons for the Decision

1. The appeal is adm ssible.

2. Novelty

Novel ty not being disputed by the parties or the board
no detailed argunents are necessary in this respect.

3. Inventive step

3.1 Nearest prior art docunent is (D2), (see inpugned
decision, remark 3.1), fromwhich docunent contrary to
respondent’'s findings a cross plate on each jaw is
known, (see al so inpugned decision page 3, line 5 from
bottomto page 4, line 1), so that the feature of
claim1 not known from (D2) is that the areas by which
the plate-like tines of the upper jaw are spaced are
open areas, (see inpugned decision, remark 3.2, first

par agr aph).
3.2 The ternms "for crushing ... concrete and the Iike" and
"for connection to ... a hydraulic excavator" of

claim1 have to be seen as "suitable for" and not as a
restriction of claiml to these "features" so that any
heavy duty attachnment for crushing articles having the
structural features of claiml is seen as an attachnent
t hat produces the sane technical effects irrespective

of its wording be it a "crusher" or a "grapple shear".

0280. D Y A
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Since the crusher according to (D2) provides for
openings only in the lower jaw, (see Figures 1, 2, 6,
7, 8 and 11), the crushed material can only exit from
the Iower jaw. The technical problemto be solved was
therefore to decrease jamrng of material between the
j aws, (see again inpugned decision, remark 3.2, second
par agr aph) .

The above technical problemis solved with the features
of claiml1l. Contrary to the known heavy duty attachnent
according to (D2) claim1 prescribes that the plate-
like tines of the upper jaws are spaced from each ot her
by open areas well in excess of the thickness of the
plate-1ike tines of the opposite jaw. Crushed materi al
can therefore escape through the | ower and upper jaw so
that the danger of janmng is avoided since in addition
t he open areas are wi de enough for broken materi al
readily to pass through the spaced tines.

It has now to be deci ded whether or not the subject-
matter of claim1l is based on an inventive step; the

followng is observed in this respect:

It could be argued that there is a direct |lead from
(D2) to the subject-matter of claim1l since it would be
sufficient to provide for the sane open areas known in
conbination with the | ower jaw on the upper jaw shoul d
there be any problemw th respect to jamm ng between
the jaws, i.e. to sinply duplicate a known structural

f eat ure.

Even if this approach for the assessnment of inventive

0280. D
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step is, however, not followed the prior art in form of
(D2) and (Dl1) directly leads to the clained invention.

3.5.3 As set out in the board's conmunication to the parties
crushers and shears are closely rel ated apparatus, (see
(D2) page 4, second paragraph, page 5, first paragraph,
page 11, first paragraph and page 12), since even in a
crusher materials such as concrete and steel are

processed, nanmely crushed or cut at the sane tine.

3.5.2 Wile (D2) puts nore stress on crushing, (Dl) - (see
colum 1, lines 21 to 46, pointing to concrete and
steel) - puts nore stress on shearing whereby, however,
bot h docunents conbi ne crushing and shearing. Under
t hese circunstances any skilled person not know ng the
cl aimed invention and confronted with the above
techni cal problemto be solved by the invention would
turn from (D2) also to (Dl) since in a shear according
to (D1) cut material can al so escape through the upper
jaw, nanely between the blades "35, 36" so that there
is no tendency of janmm ng, (see also colum 3, lines 21

to 25 and Figures 3 to 5 of (D1) in this respect).

3.5.3 Since identical structural features nust produce
identical technical effects the conbination of
teachings of (D2) and (D1) directly solves the
techni cal problem according to above remark 3.3 and
achi eves the advantage that jamm ng can be avoi ded by

provi di ng open areas al so on the upper jaw.
3.5.4 Sunmarizing, the subject-matter of claim1l is obvious

wi thin the neaning of Articles 56 and 100(a) EPC so

that this claimis found to be not valid. The inpugned

0280. D Y A
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deci sion can therefore not be uphel d.

The board is in agreement with the appellant that it is
possi ble to avoid any cross plate on the upper jaw and
nevertheless to be able to force crushed material out
of the lower jaw. The nmeans are identical in claiml
and (D2/Dl), nanely interleaving tines which are
correctly spaced to achieve a conb- arrangenent/inter-
rel ati onshi p.

Addi tional cross plates "8, 8" according to (D2) are
not excluded by the wording of claiml and woul d
t herefore al so be useful to achieve a finer crushing.

Contrary to respondent's findings that in a (nulti-
knife-) shear as in (Dl) any sheared material stays on
t he sane side of the attachnent the board is rather
convinced that it is forced through opposite openings
of the other jaw, (see also (D2) and its arrangenent of
tines according to Figure 8 or see (D1) and its

Figures 4 and 5). Any differentiation between
processi ng/ crushi ng/ handling is not appropriate in the
present case since the initial material initself is
non-uni form nanely concrete and steel, concrete to be
crushed and steel to be cut/sheared. It is therefore
not appropriate to argue that shears are lighter in
construction than crushers; whether a by-product is
achi eved by the heavy duty attachnent is therefore not
a question of the structural configuration, but rather
a question of the nature of initial material. Since
distal cross plates on the upper and | ower jaws are

al ready known from (D2), (see Figures 1, 3, 4, 5 and 6)

- narely curved for the upper jaw and flat for the

0280. D Y A
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lower jaw - it is not appropriate to point to a

di fference between the subject-matters of claim1 and
(D2), (see also respondent’'s argument with respect to
any teeth linked to the cross plate of the upper jaw),
since claim1 does not exclude by its wording such
addi tional teeth.

Or der

For these reasons it is decided that:

1. The i mpugned decision is set aside.

2. The patent is revoked.

The Regi strar: The Chai r man:
N. Maslin C. T. WIlson

0280. D



