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Summary of Facts and Submissions

IT.

ITI.

Iv.

3200.D

The appeal lies from the decision dated 2 danuary 1996
of the Opposition Division to revoke the appellant's
patent. '

The appellant requests that the case be remitted to the
first instance (main request) or auxiliary that the
decision under appeal be set aside and the patent

maintained as granted. -

The grounds and arguments in support of the appeal are

in summary as follows.

During the written proceedings, the Opposition Division
had twice issued communications in favour of the
patent. During the oral proceedings, the Opposition
Division never hinted at or put any questions to
indicate any doubts with respect to inventive step. The
decision to revoke the patent which was announced at
the end of the hearing was therefore totally unexpected
and surprising for both parties. The Opposition
Division had thus violated Article 113 EPC. The EPO had
also made an investigation into the matter and in a
letter to the appellant dated 16 February 1996 it was
admitted that the Guidelines for the Examination in the
European Patent Office, Part E, Chapter III, 8.7 had
not been applied as intended.

As regards the technical subject-matter and the issue
of inventive step, after discussing the significance of
the state of the art, the appellant maintained that the
paEent should not have been revoked.

On 10 July 1996 the opponent submitted their withdrawal
of the opposition.
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The Board indicated in a communication dated 30 July
1996 that in its provisional opinion the decision under
appeal should be set aside and the case remitted to the
first instance in accordance with the main request of
the appellant. The appellant did not respond to the

communication.

Reasons for the Decision

1.

3200.D

The appeal is admissible.

From the facts on file, including the minutes of the
oral proceedings held on 2 January 1996 before the
Opposition Division, it is clear that the reasons for
revoking the patent had never been brought to the
attention of either party before the written reasoned
decision was issued. As this failure constitutes a
substantial violation of Article 113 EPC, the
appellant's main request is allowable. Applying Rule 67
EPC, the Board finds it equitable to reimburse the
appeal fee.
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Order

For these reasons it is decided that:

1. The decision under appeal is set aside.
2. The case is remitted to the first instance for further
prosecution.

3. The appeal fee is reimbursed.
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