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Summary of Facts and Subm ssi ons

Eur opean patent No. 0 188 920 with the title
“Interleukin 1 and its derivative" was granted with

24 clainms on the basis of European application

No. 85 309 453.0 claimng five priorities, the earliest
dated from 25 Decenber 1984.

G anted clains 1, 3, 22 and 23 read as foll ows:

"1. DNA of the IL-1 precursor coding sequence depicted
in Table 5 hereof, or an allelic variant of the gene
containing this IL-1 precursor codi ng sequence as

obt ai nabl e by cl oning from human genom ¢ DNA or by

cl oning cDNA from human nmacrophage-1ike cells.™

"3. DNA, other than that encoding nurine IL-1, and

whi ch encodes a nodification, by way of am no acid

del eti on and/ or replacenent of the polypeptide encoded
by the DNA of the precursor coding sequence as defi ned
inclaiml or 2, and which has IL-1 activity."

"22. A polypeptide having IL-1 activity as obtai nabl e
by a process of any one of clains 17 to 19."

"23. A pol ypeptide having IL-1 activity and having the
am no acid sequence 113 to 271 depicted in Table 5
her eof . "

Dependent clains 2, 4 to 14 specified further features
of the DNA of claim1. Clains 15 and 16 were addressed
to an expression vector and a reconbi nant host organi sm
containing the DNA of clainms 1 to 14. Cains 17 to 21
related to processes for the production of the IL-1
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pol ypepti de encoded by the claimed DNAs conpri sing or
not its use as a nedicanent. Caim24 related to a
phar maceuti cal conposition conprising a pol ypeptide
according to claim22 or 23.

A notice of opposition was filed requesting the
revocati on of the patent in suit under Article 100(a)
EPC (I ack of novelty and inventive step) and under
Article 100(b) EPC (insufficiency of disclosure).

The Opposition Division nmaintained the patent in suit
in anmended formon the basis of the auxiliary claim
request filed with the subm ssion dated 13 February
1995 and an anended description filed during ora
proceedi ngs. It was decided that the description did
not provide a sufficient disclosure of the invention as
claimed in claim3 of the main request. Furthernore,
claim22 of this request, when dependent on clains 6 to
14, | acked novelty over docunent (7).

Bot h Appellants | (Patentees) and Appellants 11
(Opponents) filed an appeal, paid the appeal fee and
submtted witten statenents setting out the grounds of
their appeal s.

A series of exchanges of subm ssions followed between
bot h Appel | ant s.

A communi cati on was sent according to Article 11(2) of
the Rules of Procedure of the Boards of Appeal, setting
out the Board's provisional, non-binding opinion,
together with the summons to oral proceedings.

Appel lants Il infornmed the Board that they woul d take
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no further part in the appeal proceedi ngs, and, thus,
woul d not attend oral proceedi ngs before the Board.

Appel lants | indicated they would w thdraw their
request for oral proceedings in case the Board woul d be
prepared to naintain the patent on the basis of either
of a nunber of requests (see par. X1, below).

Oral proceedi ngs were cancel | ed.

The foll ow ng docunents on file were considered by the
Boar d:

(1): Lonmedico et al., Nature, vol. 312, pages 458 to
462, 29 Novenber 1984,

(2): Auron et al., Proc. Natl. Acad. Sci. USA,
vol. 81, pages 7907 to 7911, Decenber 1984
(published on 10 January 1985),

(3): March et al., Nature, vol.315, pages 641 to 647
20 June 1985,

(4): EP- A- 0- 188 864,
(5): EP- A-0 200 986
(7): Krakauer, T., Preparative Bi ochem stry,

vol . 14(5), pages 449 to 470, 30 April 1985,

(9): Canmeron et al., J.Exp.Med., vol. 164, pages 237
to 250, July 1986

(12): add, R and S. B. Prinrose, Principles of
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Geneti c mani pul ati on, Second Edition, Bl ackwell
Scientific Publications, 1980, Chapter 11,
page 164,

(16): Yanovsky, S. and G Zurawski, The Journal of
Bi ol ogi cal Chem stry, vol. 265, pages 13000 to
13006, 1990,

(17): Mosley et al., Proc.Natl.Acad. Sci., vol. 84,
pages 4572 to 4576, July 1987,

(18): Krakauer, T., Arch. of Biochem and Bi ophy.,
vol . 234, No. 2, pages 371 to 376, Novenber
1984.

(20): Schmdt, J., J.Exp.Med., vol. 160, pages 772 to
787, Septenber 1984.

As regards the main request, Appellants | argued
essentially as follows:

Sufficiency of disclosure

Claim 3 and subsequent clains did not relate to DNAs
encodi ng pol ypepti des whi ch were honol ogous to hunan
IL-1 such as IL-1 DNAs from ot her natural sources, but
to DNAs encodi ng nodifications of the specified am no
acid sequence of human |IL-1 which had IL-1 activity.
Thus, whether the isolation of natural IL-1 DNAs ot her
than human IL-1 DNA coul d be achieved starting fromthe
teachi ngs of the patent specification was irrelevant to
sufficiency of disclosure. In any case, natural IL-1
DNAs ot her than human ones were al so enabl ed by the
specification by reference to the disclosure of the
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rabbit gene nmade therein.

At the priority date, the skilled person could easily
have i solated a DNA encoding a nodification by am no
acid substitution of the am no acid sequence of human
IL-1 without destroying its function. Although sone
substitutions would destroy the activity, a great many
nore woul d not have that effect. In docunent (16), it
was shown that even in the N-termnal one third of the
protein, all of the am no acids could be substituted
with retention of sone activity. So far as docunent
(17) was concerned, nothing was said as to the
possibility of introducing substitution in the 140

am no acid |long core sequence of human IL-1.

Priority

In the first priority application the possibility of
altering IL-1 DNA in such a way that it encoded IL-1
pol ypepti des carrying am no acid substitution was
clearly envisaged. At the priority date, the |evel of
skill necessary to achieve this type of alteration was
a matter of common general know edge. Accordingly,
claim3 was entitled to the earliest priority date for
all of its enbodinments including the DNAs encodi ng
substituted IL-1 pol ypeptides.

By the sane token, claim22 was entitled to the
earliest priority date, insofar as it referred to
claim3 since the first priority application disclosed

t he concept of IL-1 gene expression.

Novel ty

1448. D N
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Claim3

Docunent (1) did not disclose nodifications of the

mat ure nurine sequence. Furthernore, the disclai ner of
DNA encoding nmurine IL-1 inserted in claim3 excluded
allelic variants of nmurine IL-1 DNA as well as the
particul ar mature sequence. Finally, it was
scientifically unrealistic to consider the nouse IL-1
DNA sequence as a nodification of the human IL-1
sequence. For all these reasons, claim3 was novel over
docunent (1).

The sane was true in relation to docunment (2) which
di scl osed a DNA encodi ng a pol ypeptide with 25%
honol ogy to IL-1.

Docunents (4) and (5) were irrelevant to the novelty of
claim3 as this claimwas entitled to the earliest
priority date.

O her cl ai nms

Al other clains were novel over docunents (1), (2),
(4) or (5) either because they were entitled to the
earliest priority date or because they related to DNA
fragnent s/ pol ypeptides with such features as were not
found in the human IL-1 DNA/ pol ypeptides disclosed in
the state of the art at the relevant dates. The sane
was true of claim?22 in relation to docunent (7).

I nventive step

Caim3 was entitled to priority rights fromthe first
priority application. Thus, the only docunents which
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could be cited against inventive step were those
publ i shed before the earliest priority date. At that
time, there was a suggestion in the art that nore than
one formof human IL-1 would exist: for exanple,
docunent (18) disclosed that IL-1 activity was

exhi bited by a nunber of proteins. Starting fromthe
prem ces that the skilled persons mght try to clone
and characterize the DNA for such protein as human
IL-1, there nmust be doubt whether they could have
achieved it. A nmurine cDNA clone had been isol ated
(docunent (1)) which could have been used as a probe.
But there was no basis for a reasonabl e expectation of
success that the screening of human IL-1 DNA coul d be
achieved in this way given the rather |ow honol ogy

bet ween the human and nurine species. Caim3 was, thus
I nventive.

The subm ssions by Appellants Il with regard to the
mai n request can be sunmarized as foll ows:

Sufficiency of disclosure

Cl aim3 and subsequent clains conprised two subsets of
I L-1 DNA nol ecul es/ proteins, the isolation of which
coul d not be achieved w thout undue burden. These were,
firstly, the subset of naturally occurring IL-1 DNA

nol ecul es whi ch had some honol ogy to human | L-1 DNA
and, thus, could be considered as encodi ng nodified
forms of human IL-1, and, secondly, the subset of DNAs
encodi ng human I L-1 pol ypeptides nodified by way of

am no acid replacenent and which retained IL-1
activity.

Wth regard to the first subset, the disclosure of the
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patent in suit was insufficient in that it provided no
i nformation for the cloning and expression of any IL-1
DNAs honol ogous to human DNA except for rabbit IL-1
DNA.

Wth regard to the second subset, the production of
nodi fied human I1L-1 having IL-1 activity by selecting
specific positions and am no acids was very difficult
and unpredi ctable, since human IL-1 was very sensitive
to nutation as shown in docunents (16) and (17). These
docunents showed that for the protein to exhibit
appreciable activity, 15 out of 53 amno termnal acid
resi dues had to be conserved in character and the
regi on between amno acids 128 to 267 had to be |eft

I ntact.

Priority

Claim3 was not entitled to the earliest priority date
insofar as it related to DNAs which encoded a

nodi fication by way of am no acid replacenent of the
pol ypepti de encoded by the DNA of the precursor IL-1
codi ng sequence and which had IL-1 activity. I|ndeed,
whilst the first priority docunent provided a forma
basis for the wording " nodification by amno acid
replacenent”, it was not enabling with regard to making
such nodi fi ed DNAs encodi ng active |L-1.

By the sanme token, claim?22 as granted was not entitled
to the earliest priority date insofar as it was
dependent on claim3 and therefore conprised IL-1

pol ypepti des carrying am no acid substitutions of the
premature |L-1.

1448. D N
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Novel ty

Claim3:

Docunent (1) published before the first priority date
explicitly disclosed nmurine precursor IL-1 DNA, mature
murine IL-1 DNA and a range of DNA fragnents derived
thereof. The three types of DNA nol ecules could all be
considered to be nodifications of human | L-1 DNA,
taking into consideration that nurine IL-1 was 62%
honol ogous to human |L-1.

In claim3, the disclainmer to nurine IL-1 DNA only

excl uded the DNA encoding mature nmurine IL-1. Thus, the
claimconprised the precursor nmurine IL-1 DNA or parts
of mature IL-1 DNA as disclosed in docunent (1) and was
not novel .

Docunent (2) disclosed |IL-14 which was 25% honol ogous
to IL-1. IL-14 could be considered to be a nodification
of IL-1. Hence claim3 also | acked novelty over
docunent (2).

Docunents (4) and (5) were relevant to novelty pursuant
to Article 54(3)(4) EPC. Both docunents disclosed DNAs
encodi ng human IL-1 pol ypeptides differing fromthose
of the patent in suit in terns of amno acid

repl acenent at positions 67 and 114 and enjoyed earlier
rights of priority in respect of this disclosure than
the patent in suit in respect of the subject-nmatter of
claim3. This claim thus, further |acked novelty over
bot h docunents.

Cains 4, 5, 14 to 17, 20, 21, 24:
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The sane reasoning which led to the concl usion that
claim 3 | acked novelty over docunents (1), (4) or (5)
applied with respect to clains 4, 5, 14 to 17.

Furt hernore, docunent (5) was detrinental to the
novelty of clainms 20, 21 and 24 as it disclosed

phar maceuti cal conpositions conprising IL-1 or variants
t her eof .

Claim 22

This claimlacked novelty over docunments (1), (2), (4)
and (5), when dependent on claim3 relating to DNA
encoding IL-1 carrying amno acid alterations, for the
sane reasons as given in connection with claim 3.

Furt hernore, docunents (7) and (18) disclosed the
purification from human nonocytes of an IL-1 which
differed by two am no acids fromthe pol ypeptide

di sclosed in the patent in suit (docunent (9)) and
could, thus, be considered to be encoded by a DNA
encodi ng a nodi fied pol ypeptide within the neaning of
cl aim 3.

They were also detrinental to the novelty of claim 22.

I nventive step

Murine IL-1 DNA sequence was cloned before the earliest
priority date (docunent (1)). It was known from
docunent (18) or (7) that two species of human IL-1
could be purified from human nonocytes. Docunent (2)

di scl osed the cloning of a cDNA encoding a protein with
IL-1 activity (IL-14). The skilled person would have
been notivated to repeat the screening procedure to
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i sol ate the clone encoding the other IL-1 species. By
using nmurine cDNA as a probe, it would have required
only routine trial and error experinments. Qbtaining

t herefrom DNAs encodi ng other natural I1L-1 pol ypeptides
coul d be achi eved wi thout inventive step by using the
human IL-1 DNA as a probe. In the sane nmanner, any |L-1
human DNAs encoding IL-1 nodified by am no acid

repl acenent could be isolated as a matter of routine
starting fromthe murine sequence disclosed in docunent
(1), the IL-14 sequence disclosed in docunment (2) or
the IL-1 sequence disclosed in docunent (3).

Accordingly, claim3 |acked inventive step. This was
al so true of claim22 which was dependent on claim 3.

Appel lants | requested that the patent be maintained on
t he basis of any of:

- the main request (description and clains as
granted) or

- the first auxiliary description request
(description as filed on 19 March 1999) in
conjunction with the granted clains or

- the second auxiliary description request
(description as anmended in opposition proceedi ngs)
in conjunction with the granted clains or

- the third auxiliary claimrequest wth clains as
al l oned by the Opposition Division or

- the fourth auxiliary claimrequest: with
options (i)-(v) for nodifying claim3.
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In the event the Board was not prepared to nmaintain the
patent in suit on the basis of any of the nmain request,
or the first and second auxiliary description request
in conjunction with the clains as granted, or the
fourth auxiliary claimrequest, options (i)-(iii), oral
proceedi ngs were requested.

Appel lants Il requested in witing that the decision
under appeal be set aside and that the patent be
revoked.

Reasons for the Deci sion

1. The appeal s are adm ssi bl e.

Mai n request

Sufficiency of disclosure

2. Appel lants Il raised an objection for |ack of
sufficient disclosure with respect to DNAs encodi ng
natural 1L-1 pol ypeptides other than human, which DNAs,
in their opinion, fell within the scope of claim3 if
t hey encoded pol ypepti des honol ogous to human |L-1.

3. The Board observes that the patent specification
descri bes the isolation of rabbit IL-1 cDNA which
encodes an |IL-1 which is 65% honol ogous to human I L-1.
Furthernore, by disclosing in an enabling manner human
IL-1 cDNA, it provides the tool necessary to isolate
honol ogous DNAs thereto. Finally, Appellants Il failed
to show that DNAs encodi ng | L-1s honol ogous to human

1448. D N
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IL-1 could not be obtained by follow ng the teachings
of the patent in suit. DNAs encoding |IL-1s honol ogous
to human IL-1 are, thus, considered enabl ed.

The possibility of isolating w thout undue burden
nodi fi ed versions of the human | L-1 pol ypeptide
carrying amno acid substitutions and retaining IL-1
activity was also challenged in view of the results
obt ai ned in post-published docunents (16) and (17),
whi ch are studies of the regions of human |L-1 which
are inportant to IL-1 activity. In particular, it was
argued that the sensitivity of IL-1 to nutation

di scl osed in docunent (16) would nmake the task

di fficult and unpredictable.

Docunent (16) discloses that 12 am no acid residues at
the NNtermnal end of mature IL-1 can be di spensed
with, and 20 am no acids in that sane region can be
substituted by any other am no acids, w thout affecting
bi ol ogi cal activity (passage bridging pages 13003 and
13004 and page 13004, 1st paragraph, left hand col umm).
15 other amno acids also fromthis region can be

repl aced by am no acids conserved in character with the
protein exhibiting appreciable activity (page 13005,
right hand colum). In the Board's judgnment, this
docunent shows that biologically active IL-1 can be
obt ai ned wi t hout undue burden by am no acid
substitutions in the first third of the nol ecule.
Appellants Il failed to provide any evi dence that

am no-acid substitutions in the rest of the nolecule
woul d destroy its activity.

Docunent (17) does not present any data on nodification
by am no acid substitution and, thus, cannot serve to
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sustai n the above objection. It shows that the first
128 am no acids of premature IL-1 can be del eted

wi thout its biological activity being altered and,

t hus, provides evidence that DNAs whi ch encode

bi ol ogically active IL-1 nolecul es can be isol ated

Wi t hout undue burden by deleting parts of DNA encodi ng
premature |L-1.

The requirenents of Article 83 EPC are fulfill ed.

Priority

1448. D

Claim3 was argued not to be entitled to the earliest
priority date with respect to the enbodi nent:

"DNA ... which encodes a nodification, by way of am no
acid ... replacenent of the polypeptide encoded by the
DNA of the precursor codi ng sequence as defined in
claim1 or 2, and which has IL-1 activity" because the
first priority docunent was not enabling in this
regard.

Modi fications of IL-1 by am no acid substitution is
clearly contenplated in the first priority docunent on
page 12, second paragraph fromthe bottom on page 13,
second and | ast paragraphs and on page 20, mddle
passage. Admittedly, no exanples are provided howto

i sol ate the correspondi ng DNA nol ecul es. However, at
the very end of 1984, altering DNA sequences coul d be
achieved by the skilled person as a matter of routine
(see docunent (12), published in 1980). An assay was
avail able for IL-1 activity. The structure of the
protein is such that it can be altered w thout
destroying its biological activity (see point 5,
supra). Accordingly, the first priority docunment is
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enabling with regard to the enbodi nent defined in
claim3 as well as with regard to all other enbodi nents
di sclosed in the patent in suit.

The first priority docunent al so discloses DNAs
encoding biologically active parts of the IL-1

pol ypepti de, expression vectors, host organisns as well
as processes for |IL-1 expression and use in the
preparati on of a medi canent, and pharnaceutica
conpositions thereof. Accordingly, clains 1 to 5, 12 as
well as clains 14 to 17, 20 to 22 and 24 are entitled
to the first priority date when directly or indirectly
dependent on cl ai m 3.

Clains 1 to 5, 12 and clains 14 to 17, 20 to 22, 24 when

directly or indirectly dependent on clains 3 to 5.

11.

12.

1448. D

As stated above, these clains are entitled to the
earliest priority date. Documents (2) and (7), which
were published after that date, and docunents (4) and
(5), which are only entitled to a later priority date
than the earliest priority date of the patent in suit,

are not relevant to novelty.

Docunent (1) discloses the cloning of premature nurine
IL-1 DNA and of a subfragnent thereof encoding the | ast
156 am no acids. On page 460, bottom of the right hand
columm, it is stated that the cl oned subfragnent
encodes a reconbinant I1L-1 which "possesses the sane
range of biological activities as the natural IL-1
produced by nurine macrophages”. In the Board's
judgenent, this inplies that both these cloned DNA
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nol ecules fall within the definition of DNA encodi ng
murine |L-1.

It was argued that claim3 was not novel because it
conprised the two nurine nol ecul es described in
docunent (1) in spite of the disclainmer of DNA encodi ng
murine IL-1, because this disclainer was to be
understood as directed to DNA encodi ng nature nurine
IL-1 DNA. However, there is no restriction in the

di scl aimer to any specific DNA encoding nurine |L-1.
Thus, in view of the findings in point 12 above, this
argunent nust fail.

Accordingly, clains 1 to 5 and the other above
menti oned dependent clains are found novel.

Al'l remaining clains/clainmed enbodi nents

15.

16.

1448. D

In the Board's judgnent, the subject-nmatter of all of
these clains or clained enbodi nents i s novel as well.

The decision of the Opposition Division to refuse the
mai n request was based on the opinion that claim?22,
insofar as it was indirectly dependent on clains 6 to
14 which were not entitled to the earliest priority
date, was also not entitled to this priority date and,

t hus, | acked novelty over docunent (7). Their reasoning
was as follows: clains 6 to 14 related to DNAs which
encoded specific IL-1 polypeptides. Yet, they al so
conprised DNAs nodified therefrom as they were
dependent on claim 3 which was related to nodifications
of IL-1 DNA. Accordingly, claim?22 by virtue of its
dependency on clains 6 to 14 conprised nodifications of
the specific polypeptides encoded by the DNAs of
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clainms 6 to 14. Docunent (7) disclosed the natura
human | L-1 pol ypeptide, which could be considered as a
nodi fication of the specific pol ypeptides encoded by
the DNAs of clainms 6 to 14. Therefore, it was
detrinmental for the novelty of claim 22.

The Board cannot follow this reasoning. By virtue of
their dependency on claim3, clains 6 to 11, 13 and 14
conpri se DNAs which are specific exanples of the
nodi fi cations envisaged in this claim Any further

nodi fications of the DNAs of clains 6 to 11, 13 and 14
could only be covered by these clains if they were
expressly nmentioned therein, which they are not.
Clains 6 to 14 only conprise the DNAs which they
explicitly claim None of these DNAs encode

pol ypepti des having the sane sequence as natural human
IL-1. Caim22, thus, does not conprise the natura

I L-1 polypeptide. Fromthis, it follows that docunent
(7) is not detrinental to the novelty of the subject-
matter of claim22.

For sake of conpleteness, it nay al so be remarked that
it would not be possible to isolate, by way of deletion
or codon replacenent, nodified versions of the DNAs of
claims 6 to 11 encoding natural human mature IL-1 as

di scl osed i n docunent (7), because the cl ai ned DNAs
encode smal |l er polypeptides than natural |L-1 which

| ack the first 112 am no-acids of premature IL-1
(docunent (3)).

Novelty is, thus, acknow edged.

| nventive step

1448. D
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Caim3is entitled to the first priority date. Thus,
docunents (1), (18) and (20) are state of the art and
are to be taken into consideration.

Docunent (18) is considered the closest prior art. It

di scl oses that human IL-1 is produced by activated

macr ophages and may have an effect in imunol ogi cal and
i nflammatory reactions in addition to its ability to
enhance the response of thynocyte proliferation to

m togenic stinulation. The nolecule is found to
conprise two maj or species which differ by their pls.

Starting fromthis prior art, the objective technica
probl em can be defined as the provision of DNAs
encodi ng human I1L-1 and variants thereof with IL-1
activity.

The Board is satisfied that this problemis solved by
the DNA nolecules of clainms 1 to 3.

Docunent (1) discloses the cloning of nmurine IL-1 cDNA
According to Appellants Il, the availability of the

cl oned nmurine cDNA as a probe would give the skilled
person a reasonabl e expectation of success that human
IL-1 cDNA coul d be isol ated.

However, docunents (18) and (20) enphasize the

di fferences between human and nurine |L-1: docunent
(18), page 375: "In this sense (the existence of nore
than one species of human IL-1), human IL-1 differs
fromthat of the nouse..." (brackets added), docunent
(20), page 773: "There is evidence that human |L-1
differs significantly fromnurine IL-1 with respect to
its biochemcal and antigenic properties". In the
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Board's judgnent, the skilled person aware of these two
docunents woul d not have had a reasonabl e expectation
that the DNAs encodi ng nmurine and human IL-1 would be
so honol ogous that the earlier could successfully serve
as a probe to isolate the latter. The cloning of IL-1
DNAs and production of variants thereof is, thus,

consi dered inventi ve.

Appel lants |1 also presented the foll ow ng argunent in
support of lack of inventive step: a cDNA encodi ng a
nodi fied version of nmurine IL-1 could be considered to
be a DNA encoding a nodified version of human |L-1
according to claim3, because the claimdid not specify
whi ch nodi fications of human IL-1 were intended.
Starting fromthe cloned nurine IL-1 DNA sequence

di scl osed in docunent (1), it would have been routine
work to obtain DNAs encodi ng nodified versions of
murine IL-1 ie of human IL-1. Accordingly, the subject-
matter of claim3 was not inventive.

Following this |ine of argunent, the technical problem
to be solved could be defined as the provision of DNAs
encodi ng nodified versions of human IL-1 starting from
the murine IL-1 cDNA of docunent (1). In the Board's
judgnment, such a problemcan only be fornulated if it
Is possible to identify the DNAs supposedly encodi ng
nodi fied versions of human IL-1 as potentially
derivable fromhuman IL-1 DNA. As the sequence of hunman
IL-1 DNA was not known at the priority date, the
reasoni ng nust thus fail for being based on hindsi ght
and, this, even before considering the feasibility of

i sol ati ng nouse nodi fi ed DNAs which coul d be consi dered
to be human IL-1 nodified DNAs.
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28. Those clainms which are not entitled to the first
priority date were not chall enged for |ack of inventive
step. But, in their submssions with regard to such
enbodi nents of claim3 as they deened not to be
entitled to the first priority date, Appellants Il
argued that the sanme reasoning as starting from
docunment (1) (see point 26 above) could be carried out
starting fromdocunents (2), (3) and (7) and led to the
concl usion of |ack of inventive step for these
enbodi nents. The Board will thus review the content of
t hese docunents with regard to the clains which rel ate
to DNA nol ecul es encodi ng specific nodifications of
human 1 L-1 by way of del etions and/or substitutions and
are entitled to late priorities.

29. Docunent (7) is not concerned with cDNA cl oning and
docunent (2) discloses a DNA which has | ess honology to
human 1L-1 than nurine IL-1 DNA. None of them are
rel evant for the same reasons as given in points 25 and
26 supra. Docunent (3) discloses the cloning and
expression of IL-1 cDNA but does not suggest that DNAs
could be isolated with specific nodifications such as
cl ai med, which woul d encode biologically active IL-1.

It is also not relevant to inventive step.

30. The findings in points 20 to 29 above lead to the
conclusion that the requirenents of Article 56 EPC are
fulfilled by the clains of the main request.

O der

For these reasons it is decided that:

1448. D
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1. The deci sion under appeal is set aside.

2. The patent is nmaintained as granted

The Regi stry: The Chai r person:
U. Bul t mann U. Kinkel dey
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